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Bureau of Customs and 
Border Protection 


CBP Decisions 
19 CFR PART 12 
CBP Dec. 06-01 

USCBP-2006-0016 
RIN 1505-AB63 


EXTENSION OF IMPORT RESTRICTIONS IMPOSED ON 
ARCHAEOLOGICAL MATERIAL ORIGINATING IN ITALY 
AND REPRESENTING THE PRE-CLASSICAL, CLASSICAL, 
AND IMPERIAL ROMAN PERIODS 


AGENCY: Customs and Border Protection; Homeland Security; 
Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Bureau of Customs and 
Border Protection (CBP) regulations to indicate the extension of the 
import restrictions that were imposed by Treasury Decision 01-06 
on certain archaeological material originating in Italy and repre- 
senting the pre-Classical, Classical, and Imperial Roman periods of 
its cultural heritage, ranging in date from approximately the 9" cen- 
tury B.C. through approximately the 4‘" century A.D. that were im- 
posed by Treasury Decision (T.D.) 01-06. The Assistant Secretary for 
Educational and Cultural Affairs, United States Department of 
State, has determined that conditions continue to warrant the impo- 
sition of import restrictions. 

Accordingly, the restrictions will remain in effect for an additional 
5 years, and the CBP regulations are being amended to reflect this 
extension. These restrictions are being extended pursuant to deter- 
minations of the United States Department of State made under the 
terms of the Convention on Cultural Property Implementation Act in 
accordance with the United Nations Educational, Scientific and Cul- 
tural Organization (UNESCO) Convention on the Means of Prohibit- 
ing and Preventing the Illicit Import, Export and Transfer of Owner- 
ship of Cultural Property. T.D. 01-06 contains the Designated List of 
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archaeological material originating in Italy and representing the 
pre-Classical, Classical, and Imperial Roman periods of its cultural 
heritage, ranging in date from approximately the 9™ century B.C. 
through approximately the 4 century A.D. 


EFFECTIVE DATE: January 19, 2006. 


FOR FURTHER INFORMATION CONTACT: For legal aspects, 
George F. McCray, Esq., Chief, Intellectual Property Rights and Re- 
stricted Merchandise Branch, (202) 572-8710. For operational as- 
pects, Michael Craig, Chief, Other Government Agencies Branch, 
(202) 344-1684. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to the provisions of the 1970 United Nations Educa- 
tional, Scientific and Cultural Organization (UNESCO) Convention, 
codified into U.S. law as the Convention on Cultural Property Imple- 
mentation Act (Pub. L. 97-446, 19 U.S.C. 2601 et seq.), the United 
States entered into a bilateral agreement with Italy on January 19, 
2001, concerning the imposition of import restrictions on archeologi- 
cal material originating in Italy and representing the pre-Classical, 
Classical, and Imperial Roman periods. On January 23, 2001, the 
United States Customs Service published T.D. 01—06 in the Federal 
Register (66 FR 7399), which amended 19 CFR 12.104g(a) to indi- 
cate the imposition of these restrictions and included a list designat- 
ing the types of archaeological material covered by the restrictions. 

Import restrictions listed in 19 CFR 12.104g(a) are “effective for no 
more than five years beginning on the date on which the agreement 
enters into force with respect to the United States. This period can 
be extended for additional periods not to exceed five years if it is de- 
termined that the factors which justified the initial agreement still 
pertain and no cause for suspension of the agreement exists” (19 
CFR 12.104g(a)). 

After reviewing the findings and recommendations of the Cultural 
Property Advisory Committee, the Assistant Secretary for Educa- 
tional and Cultural Affairs, United States Department of State, con- 
cluding that the cultural heritage of Italy continues to be in jeopardy 
from pillage of archaeological material representing the pre- 
Classical, Classical, and Imperial Roman periods, made the neces- 
sary determination to extend the import restrictions for an addi- 
tional five years on December 5, 2005. Accordingly, CBP is amending 
19 CFR 12.104g(a) to indicate the extension of the import restric- 
tions. 

The Designated List of Archaeological Material Originating in 
Italy and Representing the pre-Classical, Classical, and Imperial Ro- 
man periods of Italy covered by these import restrictions is set forth 
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in T.D. 01-06. The Designated List and accompanying image data- 
base may also be found at the following internet website address: 
http://exchanges.state.gov/culprop/it01fr01.html. The restrictions on 
the importation of these archaeological materials originating in Italy 
are to continue in effect for an additional 5 years. Importation of 
such material continues to be restricted unless: 

(1) Accompanied by appropriate export certification issued by the 
Government of Italy; or 

(2) With respect to archaeological material originating in Italy 
and representing the pre-Classical, Classical, and Imperial Roman 
periods, verifiable documentation exists that exportation occurred 
prior to January 19, 2001. 


INAPPLICABILITY OF NOTICE AND 
DELAYED EFFECTIVE DATE 


This amendment involves a foreign affairs function of the United 
States and is, therefore, being made without notice or public proce- 
dure (5 U.S.C. 553(a)(1)). In addition, CBP has determined that such 
notice or public procedure would be impracticable and contrary to 
the public interest because the action being taken is essential to 
avoid interruption of the application of the existing import restric- 
tions (5 U.S.C. 553(b)(B)). For the same reasons, pursuant to 5 
U.S.C. 553(d)(3), a delayed effective date is not required. 


REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required, the provi- 
sions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not 
apply. 


EXECUTIVE ORDER 12866 


This amendment does not meet the criteria of a “significant regu- 
latory action” as described in Executive Order 12866. 


SIGNING AUTHORITY 


This regulation is being issued in accordance with 19 CFR 
0.1(a)(1). 


LIST OF SUBJECTS IN 19 CFR PART 12 


Cultural property, Customs duties and inspection, Imports, Pro- 
hibited merchandise. 


AMENDMENT TO CBP REGULATIONS 


For the reasons set forth above, part 12 of Title 19 of the Code of 
Federal Regulations (19 CFR part 12), is amended as set forth below: 
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PART 12 - SPECIAL CLASSES OF MERCHANDISE 


1. The general authority citation for part 12 and the specific author- 
ity citation for § 12.104g continue to read as follows: 

AUTHORITY: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 3(), 
Harmonized Tariff Schedule of the United States (HTSUS)), 1624; 


Sections 12.104 through 12.104i also issued under 19 U.S.C. 2612; 


2. In § 12.104g(a), the table of the list of agreements imposing im- 

port restrictions on described articles of cultural property of State 

Parties is amended in the entry for Italy by removing the reference 

to “T.D. 01-06” in the column headed “Decision No.” and adding in 

its place the language “T.D. 01-06 extended by CBP Dec. 06-01”. 
DEBORAH J. SPIRO, 


Acting Commissioner, 
Bureau of Customs and Border Protection 


Approved: January 17, 2006 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 19, 2006 (71 FR 3000)| 


General Notices 
USCBP-2006-0011 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
APPLICATION FOR EXTENSION OF BOND FOR 
TEMPORARY IMPORTATION 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) of 
the Department of Homeland Security has submitted the following 
information collection request to the Office of Management and Bud- 
get (OMB) for review and approval in accordance with the Paper- 
work Reduction Act of 1995: Application for Extension of Bond for 
Temporary Importation. This is a proposed extension of an informa- 
tion collection that was previously approved. CBP is proposing that 
this information collection be extended without a change to the bur- 
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den hours. This document is published to obtain comments form the 
public and affected agencies. This proposed information collection 
was previously published in the Federal Register (70 FR 58451) on 
October 6, 2005, allowing for a 60-day comment period. This notice 
allows for an additional 30 days for public comments. This process is 
conducted in accordance with 5 CFR 1320.10. 


DATES: Written comments should be received on or before February 
17, 2006. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time, should be directed to the Office of 
Management and Budget, Office of Information and Regulatory Af- 
fairs, Attention: Department of Treasury Desk Officer, Washington, 
D.C. 20503. Additionally comments may be submitted to OMB via 
facsimile to (202) 395-7285. 


SUPPLEMENTARY INFORMATION: 


Customs and Border Protection (CBP) encourages the general public 
and affected Federal agencies to submit written comments and sug- 
gestions on proposed and/or continuing information collection re- 
quests pursuant to the Paperwork Reduction Act of 1995 (Pub. 
L.104—13). Your comments should address one of the following four 
points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 


Enhance the quality, utility, and clarity of the information 
to be collected; and 


Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 
Title: Application for Extension of Bond for Temporary Importa- 
tion 
OMB Number: 1651-0015 
Form Number: CBP Form-3173 
Abstract: Imported merchandise that is to remain in the Bureau 
of Customs and Border Protection territory for 1-year or less without 
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duty payment is entered as a temporary importation. The importer 
may apply for an extension of this period on CBP Form-3173. 

Current Actions: This submission is being submitted to extend 
the expiration date. 

Type of Review: Extension (without change) 

Estimated Number of Respondents: 1,200 

Estimated Time Per Respondent: 14 minutes 

Estimated Total Annual Burden Hours: 348 

Estimated Total Annualized Cost on the Public: $5,568 

If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: January 9, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, January 18, 2006 (71 FR 2953)] 


a 
USCBP-2006-0003 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
IMPORTERS OF MERCHANDISE SUBJECT TO ACTUAL 
USE PROVISIONS 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Importers of Merchandise Subject to 
Actual Use Provisions. This is a proposed extension of an informa- 
tion collection that was previously approved. CBP is proposing that 
this information collection be extension without a change to the bur- 
den hours. This document is published to obtain comments form the 
public and affected agencies. This proposed information collection 
was previously published in the Federal Register (70 FR 58457) on 
October 6, 2005, allowing for a 60-day comment period. This notice 
allows for an additional 30 days for public comments. This process is 
conducted in accordance with 5 CFR 1320.10. 
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DATES: Written comments should be received on or before Febru- 
ary 17, 2006. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time, should be directed to the Office of 
Management and Budget, Office of Information and Regulatory Af- 
fairs, Attention: Department of Treasury Desk Officer, Washington, 
D.C. 20503. Additionally comments may be submitted to OMB via 
facsimile to (202) 395-7285. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages 
the general public and affected Federal agencies to submit written 
comments and suggestions on proposed and/or continuing informa- 
tion collection requests pursuant to the Paperwork Reduction Act of 
1995 (Pub. L.104—13). Your comments should address one of the fol- 
lowing four points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 


Enhance the quality, utility, and clarity of the information 
to be collected; and 


Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 


Title: Importers of Merchandise Subject to Actual Use Provisions 

OMB Number: 1651-0032 

Form Number: None 

Abstract: The Importers of Merchandise Subject to Actual Use 
Provision is part of the regulation which provides that certain items 
may be admitted duty-free such as farming implements, seed, pota- 
toes etc., providing the importer can proved these items were actu- 
ally used as contemplated by law. The importer must maintain de- 
tailed records and furnish a statement of use. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 
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Type of Review: Extension (without change) 
Affected Public: Businesses, Institutions 
Estimated Number of Respondents: 12,000 
Estimated Time Per Respondent: 60 minutes 
Estimated Total Annual Burden Hours: 13,000 
Estimated Total Annualized Cost on the Public: N/A 
If additional information is required contact: Tracey Denning, 
Customs and Border Protection, 1300 Pennsylvania Avenue NW, 
Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 
Dated: January 9, 2006 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, January 18, 2006 (71 FR 2949)| 


a 
USCBP-2006-0004 
PROPOSED COLLECTION; COMMENT REQUEST 
ANDEAN TRADE PREFERENCES 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Customs and Border Protection (CBP) in- 
vites the general public and other Federal agencies to comment on 
an information collection requirement concerning Andean Trade 
Preferences. This proposed information collection was previously 
published in the Federal Register (70 FR 58454) on October 6, 
2005, allowing for a 60-day comment period. This notice allows for 
an additional 30 days for public comments. This request for com- 
ment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before February 
17, 2006. 


ADDRESS: Direct all written comments to Bureau of Customs and 
Border Protection, Information Services Group, Attn.: Tracey Den- 
ning, 1300 Pennsylvania Avenue, NW, Room 3.2C, Washington, D.C. 
20229. 

FOR FURTHER INFORMATION CONTACT: Requests for addi- 


tional information should be directed to the Bureau of Customs and 
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Border Protection, Attn.: Tracey Denning, 1300 Pennsylvania Av- 
enue NW, Room 3.2.C, Washington, D.C. 20229, Tel. (202) 344-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: 

Title: Andean Trade Preferences 

OMB Number: 1651-0091 

Form Number: None 

Abstract: This collection identifies the country of origin and re- 
lated rules which apply for purposes of duty-free or reduced-duty 
treatment and specifies the documentary and other procedural re- 
quirements for preferential tariff treatment under the Andean Trade 
Preferences Act 19 U.S.C. 3201 through 3206. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 48,000 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 7,968 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 9, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, January 18, 2006 (71 FR 2952)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


USCBP-2006-0002 


Application for Withdrawal of Bonded Stores For Fishing 
Vessels and Certification of Use 


AGENCY: Customs and Border Protection (CBP), Department of 
Homeland Security 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Customs and Border Protection (CBP) in- 
vites the general public and other Federal agencies to comment on 
an information collection requirement concerning the Application for 
Withdrawal of Bonded Stores For Fishing Vessels and Certification 
of Use. This proposed information collection was previously pub- 
lished in the Federal Register (70 FR 58455) on October 6, 2005, 
allowing for a 60-day comment period. This notice allows for an addi- 
tional 30 days for public comments. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before February 
17, 2006. 


ADDRESS: Direct all written comments to the Bureau of Customs 
and Border Protection, Attn: Tracey Denning, Information Services 
Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to the Bureau of Customs and 
Border Protection, Attn.: Tracey Denning, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 344-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
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purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: 

Title: Application for Withdrawal of Bonded Stores For Fishing 
Vessels and Certification of Use 

OMB Number: 1651-0092 

Form Number: CBP Form 5125 

Abstract: The CBP Form 5125 is used for the withdrawal and lad- 
ing of bonded merchandise (especially alcoholic beverages) for use on 
board fishing vessels. The form also certifies the use: total consump- 
tion or partial consumption with secure storage for use on next voy- 
age. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension 

Affected Public: Businesses 

Estimated Number of Respondents: 500 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 42 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 10, 2006 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, January 18, 2006 (71 FR 2949)| 
(MRI ene 
USCBP-2006-0009 
PROPOSED COLLECTION; COMMENT REQUEST 


Bond Procedures for Articles Subject to Exclusion Orders 
Issued by the U.S. International Trade Commission 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Customs and Border Protection (CBP) in- 
vites the general public and other Federal agencies to comment on 
an information collection requirement concerning the Bond Proce- 
dures for Articles Subject to Exclusion Orders Issued by the U.S. In- 
ternational Trade Commission. This proposed information collection 
was previously published in the Federal Register (70 FR 58453) on 
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October 6, 2005, allowing for a 60-day comment period. This notice 
allows for an additional 30 days for public comments. This request 
for comment is being made pursuant to the Paperwork Reduction 
Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before February 
17, 2006. 


ADDRESS: Direct all written comments to the Bureau of Customs 
and Border Protection Service, Attn: Tracey Denning, Information 
Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to the Bureau of Customs and 
Border Protection Service, Attn.: Tracey Denning, Room 3.2.C, 1300 
Pennsylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 344— 
1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: 

Title: Bond Procedures for Articles Subject to Exclusion Orders Is- 
sued by the U.S. International Trade Commission 

OMB Number: 1651-0099 

Form Number: None 

Abstract: This collection is required to ensure compliance with 
section 337 of the Tariff Act of 1930, as amended by section 321 of 
the Uruguay Round Agreements regarding bond procedures for en- 
try of articles subject to exclusion orders issued by the U.S. Interna- 
tional Trade Commission. 
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Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension 

Affected Public: Businesses 

Estimated Number of Respondents: 100 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 50 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 10, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, January 18, 2006 (71 FR 2950)| 


> a PEA 
USCBP-2006-0005 
PROPOSED COLLECTION; COMMENT REQUEST 


DECLARATION OF OWNER OF MERCHANDISE 
OBTAINED (OTHER THAN) IN PURSUANCE OF A 
PURCHASE AGREEMENT TO PURCHASE AND 
DECLARATION OF IMPORTER OF RECORD WHEN 
ENTRY IS MADE BY AN AGENT 


AGENCY: Customs and Border Protection (CBP), Department of 
Homeland Security 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, CBP invites the general public and other 
Federal agencies to comment on an information collection require- 
ment concerning the Declaration of Owner of Merchandise Obtained 
(other than) in Pursuance of a Purchase or Agreement to Purchase 
and Declaration of Importer of Record When Entry is Made by an 
Agent. This proposed information collection was previously pub- 
lished in the Federal Register (70 FR 58455-58456) on October 6, 
2005, allowing for a 60-day comment period. This notice allows for 
an additional 30 days for public comments. This request for com- 
ment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 
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DATES: Written comments should be received on or before February 
17, 2006. 


ADDRESS: Direct all written comments to the Bureau of Customs 
and Border Protection, Attn: Tracey Denning, Information Services 
Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to the Bureau of Customs and 
Border Protection, Attn.: Tracey Denning, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 344-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) the annual 
costs burden to respondents or record keepers from the collection of 
information (a total capital/startup costs and operations and mainte- 
nance costs). The comments that are submitted will be summarized 
and included in the CBP request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public 
record. In this document CBP is soliciting comments concerning the 
following information collection: 

Title: Declaration of Owner of Merchandise Obtained (other than) 
in Pursuance of a Purchase or Agreement to Purchase and Declara- 
tion of Importer of Record When Entry is Made by an Agent. 

OMB Number: 1651-0093 

Form Number: CBP Forms-3347 and 3347A 

Abstract: CBP Forms-3347 and 3347A allow an agent to submit, 
subsequent to making the entry, the declaration of the importer of 
record that is required by statute. These forms also permit a nomi- 
nal importer of record to file the declaration of the actual owner and 
to be relieved of statutory liability for the payment of increased du- 
ties. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension 

Affected Public: Business or other for-profit institutions 
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Estimated Number of Respondents: 5,700 
Estimated Time Per Respondent: 6 minutes 
Estimated Total Annual Burden Hours: 570 
Estimated Total Annualized Cost on the Public: N/A 


Dated: January 9, 2006 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, January 18, 2006 (71 FR 2952) 


TST 
USCBP-2006-0006 
PROPOSED COLLECTION; COMMENT REQUEST 


Declaration of a Person Abroad Who Receives and is 
Returning Merchandise to the U.S. 


AGENCY: Customs and Border Protection (CBP), Department of 
Homeland Security 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, CBP invites the general public and other 
Federal agencies to comment on an information collection require- 
ment concerning the Declaration of a Person Abroad Who Receives 
and is Returning Merchandise to the U.S. This proposed information 
collection was previously published in the Federal Register (70 FR 
58456) on October 6, 2005, allowing for a 60-day comment period. 
This notice allows for an additional 30 days for public comments. 
This request for comment is being made pursuant to the Paperwork 
Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before February 
17, 2006. 

ADDRESS: Direct all written comments to the Bureau of Customs 
and Border Protection, Attn: Tracey Denning, Information Services 
Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, Washington, 
D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to the Bureau of Customs and 
Border Protection, Attn: Tracey Denning, Room 3.2.C, 1300 Pennsyl- 
vania Avenue NW, Washington, D.C. 20229, Tel. (202) 344-1429. 
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SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) the annual 
costs burden to respondents or record keepers from the collection of 
information (a total capital/startup costs and operations and mainte- 
nance costs. The comments that are submitted will be summarized 
and included in the CBP request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public 
record. In this document the CBP is soliciting comments concerning 
the following information collection: 

Title: Declaration of a Person Abroad Who Receives and is Re- 
turning Merchandise to the U.S. 

OMB Number: 1651-0094 

Form Number: None 

Abstract: This declaration is used under conditions where articles 
are imported and then exported and then reimported free of duty 
due. The declaration is to insure CBP control over duty-free mer- 
chandise. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension 

Affected Public: Individuals, business or other for-profit institu- 
tions 

Estimated Number of Respondents: 1500 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 250 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 10, 2006 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


{Published in the Federal Register, January 18, 2006 (71 FR 2953)] 
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USCBF-2006-0010 
PROPOSED COLLECTION; COMMENT REQUEST 


Guam Visa Waiver Information (I-736) 


AGENCY: Customs and Border Protection (CBP), Department of 
Homeland Security 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Customs and Border Protection (CBP) in- 
vites the general public and other Federal agencies to comment on 
an information collection requirement concerning the Guam Visa 
Waiver Information. This proposed information collection was previ- 
ously published in the Federal Register (70 FR 58452-58453) on 
October 6, 2005, allowing for a 60-day comment period. This notice 
allows for an additional 30 days for public comments. This request 
for comment is being made pursuant to the Paperwork Reduction 
Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before February 
17, 2006. 


ADDRESS: Direct all written comments to the Bureau of Customs 


and Border Protection, Attn: Tracey Denning, Information Services 
Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to the Bureau of Customs and 
Border Protection, Attn.: Tracey Denning, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 344-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
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Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document Customs is 
soliciting comments concerning the following information collection: 

Title: Guam Visa Waiver Information 

OMB Number: 1651-0109 

Form Number: CBP Form I—736 

Abstract: The CBP Form I—736 is used to track an alien’s applica- 
tion for waiver of the nonimmigrant visa requirement for entry into 
Guam. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension 

Affected Public: Individuals 

Estimated Number of Respondents: 170,000 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 14,110 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 10, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, January 18, 2006 (71 FR 2948] 
a 
USCBP-2006-0008 
PROPOSED COLLECTION; COMMENT REQUEST 


NAFTA Regulations and Certificate of Origin 


AGENCY: Customs and Border Protection (CBP), Department of 
Homeland Security 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, CBP invites the general public and other 
Federal agencies to comment on an information collection require- 
ment concerning the NAFTA Regulations and Certificate of Origin. 
This proposed information collection was previously published in the 
Federal Register (70 FR 58456) on October 6, 2005, allowing for a 
60-day comment period. This notice allows for an additional 30 days 
for public comments. This request for comment is being made pursu- 
ant to the Paperwork Reduction Act of 1995 (Public Law 104—13; 44 
U.S.C. 3505(c)(2)). 





BUREAU OF CUSTOMS AND BORDER PROTECTION 19 


DATES: Written comments should be received on or before February 
17, 2006. 


ADDRESS: Direct all written comments to the Bureau of Customs 
and Border Protection, Tracey Denning, Information Services Group, 
Room 3.2.C, 1300 Pennsylvania Avenue, NW, Washington, D.C. 
20229. 

FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to the Bureau of Customs and 


Border Protection, Attn.: Tracey Denning, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 344-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) the annual 
costs burden to respondents or record keepers from the collection of 
information (a total capital/startup costs and operations and mainte- 
nance costs). The comments that are submitted will be summarized 
and included in the CBP request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public 
record. In this document the CBP is soliciting comments concerning 
the following information collection: 

Title: NAFTA Regulations and Certificate of Origin 

OMB Number: 1651-0098 

Form Number: CBP Forms 434 and 446 

Abstract: The objectives of NAFTA are to eliminate barriers to 
trade in goods and services between the United States, Mexico, and 
Canada; facilitate conditions of fair competition within the free trade 
area; liberalize significantly conditions for investments within the 
free trade area; establish effective procedures for the joint adminis- 
tration of the NAFTA; and the resolution of disputes. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 120,050 

Estimated Time Per Respondent: 15 minutes 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 6, FEBRUARY 1, 2006 


Estimated Total Annual Burden Hours: 30,037 
Estimated Total Annualized Cost on the Public: N/A 


Dated: January 10, 2006 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, January 18, 2006 (71 FR 2950)] 


RT AIRS co 
USCBP-2006-0007 
PROPOSED COLLECTION; COMMENT REQUEST 


TRANSFER OF CARGO TO A CONTAINER STATION 


AGENCY: Customs and Border Protection (CBP), Department of 
Homeland Security 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, CBP invites the general public and other 
Federal agencies to comment on an information collection require- 
ment concerning the Transfer of Cargo to a Container Station. This 
proposed information collection was previously published in the 
Federal Register (70 FR 58452) on October 6, 2005, allowing for a 
60-day comment period. This notice allows for an additional 30 days 
for public comments. This request for comment is being made pursu- 
ant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before February 
7, 2006. 


ADDRESS: Direct all written comments to the Bureau of Customs 
and Border Protection, Attn: Tracey Denning, Information Services 
Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, Washington, 
D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to the Bureau of Customs and 


Border Protection, Attn.: Tracey Denning, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 344-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
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duction Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) the annual 
costs burden to respondents or record keepers from the collection of 
information (a total capital/startup costs and operations and mainte- 
nance costs). The comments that are submitted will be summarized 
and included in the CBP request for Office of Management and Bud- 
get (OMB) approval. All comments will become a matter of public 
record. In this document CBP is soliciting comments concerning the 
following information collection: 

Title: Transfer of Cargo to a Container Station 

OMB Number: 1651-0096 

Form Number: None 

Abstract: The container station operator may file an application 
for transfer of a container to a container station which is moved from 
the place of unlading, or from a bonded carrier after transportation 
in-bond before filing of the entry for the purpose of breaking bulk 
and redelivery. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 21,660 

Estimated Time Per Respondent: 7 minutes 

Estimated Total Annual Burden Hours: 2,513 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 9, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, January 18, 2006 (71 FR 2951)| 


ER 


Address Change for Filing Annual Election to Average For 
Motor Vehicles 


AGENCY: Customs and Border Protection, Department of Home- 
land Security. 
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ACTION: General notice 


SUMMARY: This document announces an address change for the 
Regulatory Audit Division, Office of Strategic Trade, Customs and 
Border Protection for filing annual election of average for motor ve- 
hicles. 


The new address for the Regulatory Audit Division, Office Strategic 
Trade, Customs and Border Protection is as follows: 


Regulatory Audit Division 

Office of Strategic Trade 

Customs and Border Protection 

1300 Pennsylvania Avenue, N.W. 

c/o 1400 L Street, N.W. 

Washington, D.C. 20229 

Telephone number: 202-863-6010 

Fax number: 202-863-6050 
Dates: Effective January 23, 2006. 
Supplementary information: Under Section 11 - Motor Vehicle 
Averaging, Appendix To Part 181 — Rules of Origin Regulations, 
North American Free Trade Agreement. All filings for the annual 
election of average for motor vehicles under Section 11 of Appendix 
to Part 181, Rules of Origin Regulations of North American Free 
Trade Agreement, must be submitted to the above address. 


Dated: 1/9/06 


Cynthia A. Covell 

Director, Regulatory Audit Division 
Office of Strategic Trade 

Bureau of Customs and Border Protection 


[Published in the Federal Register, January 23, 2006 (71 FR 3521)] 
a a 


Automated Commercial Environment (ACE): National 
Customs Automation Program Test of Periodic Monthly 
Payment Statement Process 


USCBP-2006-0017 


AGENCY: Customs and Border Protection; Department of Home- 
land Security. 


ACTION: General notice. 


SUMMARY: This document announces a modification in the Bu- 
reau of Customs and Border Protection’s (CBP) National Customs 
Automation Program (NCAP) test concerning periodic monthly de- 
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posit of estimated duties and fees. CBP will no longer require Auto- 
mated Clearing House (ACH) credit participants to initiate payment 
earlier than the 15° working day of the month as was required by a 
Federal Register notice published on August 8, 2005. CBP, however, 
must receive the settlement for the credit by the 15th working day in 
order to have the periodic monthly statement marked paid and 
treated as a timely payment. 

DATES: The changes announced in this Notice are effective imme- 
diately. 


FOR FURTHER INFORMATION CONTACT: For questions re- 
garding periodic monthly statement payments: Mr. Michael Maricich 
via email at Michael.Maricich@dhs.gov, or by telephone at (703) 921— 
7520. 


SUPPLEMENTARY INFORMATION: 
Background 





On February 4, 2004, the Bureau of Customs and Border Protec- 
tion (CBP) published a General Notice in the Federal Register (69 
FR 5362) announcing the National Customs Automation Program 
(NCAP) test for Periodic Monthly Payment Statement Process. The 
test, which is part of CBP’s Automated Commercial Environment 
(ACE), benefits participants by giving them access to operational 
data through the ACE Secured Data Portal (“ACE Portal”), which 
provides them the capability to interact electronically with CBP, and 
by allowing them to deposit estimated duties and fees on a monthly 
basis based on a Periodic Monthly Statement issued by CBP. 

When the test started, only importers were eligible to apply for the 
test. Eligibility was later expanded to allow brokers to apply if they 
were specifically designated by an ACE importer. 

On September 8, 2004, CBP published a General Notice in the 
Federal Register (69 FR 54302) which invited customs brokers, re- 
gardless of whether they were designated by participating importers 
to make Periodic Monthly Statement payments on their behalf, to 
apply to participate in the test. That notice set forth eligibility re- 
quirements for both importers and brokers. 

On February 1, 2005, CBP published a General Notice in the Fed- 
eral Register (70 FR 5199) announcing that applicants seeking to 
establish importer or broker accounts so as to access the ACE Portal, 
or to participate in any ACE test (including the test for Periodic 
Monthly Payment Statement Process), are no longer required to pro- 
vide a statement certifying participation in the Customs Trade Part- 
nership Against Terrorism (C-TPAT). 

As provided in the February 4, 2004 General Notice announcing 
the test, participants in the Periodic Monthly Statement test are re- 
quired to schedule entries for monthly payment. A Periodic Monthly 
Statement will list Periodic Daily Statements that have been desig- 
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nated for monthly payment. The Periodic Monthly Statement can be 
created on a port basis by the importer or broker, as was the case 
with existing daily statements in the Automated Commercial Sys- 
tem (ACS) (ACE is the successor to ACS). The Periodic Monthly 
Statement can be created on a national basis by an Automated Bro- 
ker Interface (ABI) filer. If an importer chooses to file the Periodic 
Monthly Statement on a national basis he must use his filer code 
and schedule and pay the monthly statements. The Periodic Monthly 
Statement will be routed under existing CBP procedures. Brokers 
will only view / receive information that they have filed on an im- 
porter’s behalf. ACE will not route a Periodic Monthly Statement to 
a broker through ABI if that statement lists information filed by an- 
other broker. 

On August 8, 2005, CBP published a General Notice in the Fed- 
eral Register (70 FR 45736) changing the time period allowed for 
the periodic monthly deposit of estimated duties and fees from the 
15 calendar day to the 15" working day of the month following the 
month in which the goods are either entered or released. That 
change was made in order to comply with the provisions of section 
2004 of the Miscellaneous Trade and Technical Corrections Act of 
2004, Public Law 108-429, which extended the time of deposit of 
those estimated duties and fees from the 15" calendar day to the 


15° working day of the month following the month in which the 
goods are either entered or released. The document also advised that 


entries containing Census errors will be eligible to be placed on a Pe- 
riodic Daily Statement and designated for monthly payment. Finally, 
the document announced that a participant would be subject to a 
claim for liquidated damages if the participant removed an entry 
from a Periodic Daily Statement after expiration of a 10-working-day 
period after release. 

On September 22, 2005, CBP published a General Notice in the 
Federal Register (70 FR 55623) eliminating the requirement that 
participants in the Periodic Monthly Statement test provide a bond 
rider covering the periodic payment of estimated duties and fees. 
The Notice indicated that nonpayment or untimely payment of esti- 
mated duties and fees, however, may result in action by CBP to im- 
pose sanctions on the delinquent importer of record or to allow the 
surety to terminate its basic importation bond. If the bond principal 
is a participant in the Periodic Monthly Statement test, sureties will 
now be allowed, under certain conditions, to terminate bonds with 3 
business days notice to the bond principal and CBP. 


Modification of the Monthly Payment Statement Process 


This Notice modifies the payment procedure set forth in the Au- 
gust 8, 2005 Notice (70 FR 45736) by specifically eliminating the re- 
quirement that “ACH credit participants must initiate payment no 
later than the 14°” working day of the month.” CBP did not intend to 
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dictate the time in which payment must be initiated. CBP must re- 
ceive the settlement for the credit by the 15th working day in order 
to have the periodic monthly statement marked paid and treated as 
a timely payment. 

The August 8, 2005 Notice (70 FR 45736) established monthly pay- 
ment processing procedures that incorporated the changes regarding 
the extended time for payment of duties and fees, and the removal of 
entries from the Periodic Daily Statement after expiration of the 10- 
working-day period after release. 

The process for entries scheduled for monthly payment, as of this 
date including the modifications made by this Notice, is as follows: 
a. As entries are filed with CBP, the importer or its designated bro- 
ker schedules them for monthly payment; 

b. Those entries scheduled for monthly payment will appear on the 
Preliminary Periodic Daily Statement; 

c. The importer or its designated broker processes entry summary 
presentation transactions for Periodic Daily Statements within 10 
working days of the date of entry; 

d. After summary information has been filed, the scheduled entries 
will appear on the Final Periodic Daily Statement; 

e. Periodic Daily Statements scheduled for monthly payment will 
appear on the Preliminary Periodic Monthly Statement; CBP will 
generate the Preliminary Periodic Monthly Statement on the 11th 
working day of the month following the month in which the mer- 
chandise is either entered or released, whichever comes first, unless 
the importer or designated broker selects an earlier date; 

f. On the 15th working day of the month, for Automated Clearing 
House (ACH) debit participants, CBP will transmit the debit autho- 
rizations for the periodic daily statements to the financial institution 
and the periodic monthly statement will be marked paid. The Final 
Periodic Monthly Statement will be generated by CBP and be trans- 
mitted to the importer or his designated broker. ACH Debit partici- 
pants must ensure that the money amount identified on the Prelimi- 
nary Monthly Statement is, in fact, available in their bank account 
by the 15" working day of the month. 

g. CBP must receive the settlement for the credit by the 15 working 
day of the month in order to have the periodic monthly statement 
marked paid and treated as a timely payment. The Final Periodic 
Monthly Statement will be generated by CBP and be transmitted to 
the importer or his designated broker. 

For both ACH Credit and ACH Debit participants, CBP will gener- 
ate the Final Periodic Monthly Statement on the night that payment 
is processed. 

Participants should note that if they voluntarily remove an entry 
from a Periodic Daily Statement before expiration of the 10-working- 
day period after release, that entry may be placed on another Peri- 
odic Daily Statement falling within the same 10-working-day period. 
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If, however, participants remove an entry from a Periodic Daily 
Statement after expiration of the 10-working-day period after re- 
lease, the entry may be the subject of a claim for liquidated damages 
for late payment of estimated duties. 


Suspension of Regulations 


During the testing of the Periodic Monthly Statement process, 
CBP is suspending provisions in Parts 24, 141, 142, and 1438 of the 
CBP Regulations (Title 19 Code of Federal Regulations) pertaining 
to financial, accounting, entry procedures, and deposit of estimated 
duties and fees. Absent any specified alternate procedure, the cur- 
rent regulations apply. All of the terms of the test and criteria for 
participation therein, as announced in the previous notices identi- 
fied above, continue to be applicable unless changed by this notice. 


DATED: January 12, 2006 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 


[Published in the Federal Register, January 20, 2006 (71 FR 3315)| 
Senne ell 


Departmental Advisory Committee on Commercial 


Operations of Customs and Border Protection and 
Related Functions (COAC) 


ACTION: Notice of meeting. 


SUMMARY: This notice announces the date, time, and location for 
the fifth meeting of the ninth term of the Departmental Advisory 
Committee on Commercial Operations of Customs and Border Pro- 
tection and Related Functions (COAC), and the expected agenda for 
its consideration. 


DATES: The next meeting of the COAC will be held on Thursday, 
February 9, 2006, 9 a.m. to 1 p.m. 


ADDRESSES: The meeting will be held in the Pavilion Room of the 
Ronald Reagan Building, 1300 Pennsylvania Avenue, NW, Washing- 
ton: DC. 


FOR FURTHER INFORMATION CONTACT: Ms. Monica Fra- 
zier, Office of the Assistant Secretary for Policy, Department 
of Homeland Security, Washington, DC 20528, telephone 
202-282-8431; facsimile 202-282-8504. Members of the public may 
submit written comments at any time before or after the meeting to 
the contact person for consideration by this Advisory Committee. 
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SUPPLEMENTARY INFORMATION: The fifth meeting of the 
ninth term of the Departmental Advisory Committee on Commercial 
Operations of Customs and Border Protection and Related Functions 
(COAC) will be held at the date, time and location specified above. 
This notice also announces the expected agenda for that meeting be- 
low. This meeting is open to the public; however, participation in 
COAC deliberations is limited to COAC members, Homeland Secu- 
rity and Treasury Department officials, and persons invited to 
attend the meeting for special presentations. Since seating is 
limited, all persons attending this meeting should provide notice 
preferably by close of business Monday, February 6, 2006, to Ms. 
Monica Frazier, Office of the Assistant Secretary for Policy, Depart- 
ment of Homeland Security, Washington, DC 20528, telephone 
202-282-8431; facsimile 202—282-8504. 


Information on Services for Individuals with Disabilities: For 
information on facilities or services for individuals with disabilities 
or to request special assistance at the meeting, contact Ms. Monica 
Frazier, Office of the Assistant Secretary for Policy, Department of 
Homeland Security, Washington, DC 20528, telephone 202—282- 
8431; facsimile 202-282-8504, as soon as possible. 


Draft Agenda 
1. Introductory Remarks 


2. WCO (World Customs Organization) “Security Framework” 
Implementation 


Update on HSPD-13 (Homeland Security Presidential Directive- 
13) & National Maritime Security Advisory Committee 


Security Subcommittee: 
C-TPAT (Customs-Trade Partnership Against Terrorism) Carrier 
Criteria (Ocean and Truck) 


5. Green Lane Task Force - Benefits Review 
». Textiles & Apparel Entry Processing 


. ACE (Automated Commercial Environment)/ITDS (International 
Trade Data System) 


New Action Items 
9. Adjourn 
STEWART A. BAKER, 
Assistant Secretary for Policy, 
United States Department of Homeland Security. 
Dated: January 18, 2006 


[Published in the Federal Register, January 23, 2006 (71 FR 3521)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, January 18, 2006, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


| seen MR aR 
19 CFR PART 177 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF A CERTAIN SILK CAPELET 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of a tariff classification ruling letter 
and revocation of treatment relating to the classification of a certain 
silk capelet. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182,107 Stat. 2057), this notice advises 
interested parties that U.S. Customs and Border Protection (CBP) is 
revoking one ruling letter relating to the tariff classification, under 
the Harmonized Tariff Schedule of the United States (HTSUS), of a 
certain silk capelet. Similarly, CBP is revoking any treatment previ- 
ously accorded by it to substantially identical transactions. Notice 
proposing these actions and inviting comments on their correctness 
was published in the Customs Bulletin, Volume 39, Number 48, on 
November 23, 2005. No comments were received in response to this 
notice. 

EFFECTIVE DATE: This action is effective for merchandise en- 


tered or withdrawn from warehouse for consumption on or after 
April 2, 2006. 
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FOR FURTHER INFORMATION CONTACT: Brian Barulich, 
Tariff Classification and Marking Branch, at (202) 572-8883. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, notice proposing 
to revoke New York Ruling Letter (NY) L82042 was published in the 
Customs Bulletin, Volume 39, Number 48, on November 23, 2005. No 
comments were received in response to this notice. As stated in the 
proposed notice, the revocation will cover any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
CBP has undertaken reasonable efforts to search existing databases 
for rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 
cision (z.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should have advised CBP during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved with substantially iden- 
tical transactions should have advised CBP during the comment pe- 
riod. An importer’s failure to advise CBP of substantially identical 
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transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

In NY L82042, CBP classified a silk capelet from China in sub- 
heading 6217.10.1090, HTSUS, which provides for: “Other made up 
clothing accessories; parts of garments or of clothing accessories, 
other than those of heading 6212: Accessories: Containing 70 per- 
cent or more by weight of silk or silk waste, other.” Based on our re- 
cent review of NY L82042, heading 6214, HTSUS, the Explanatory 
Notes to heading 6214, and previous CBP rulings on the classifica- 
tion of capelets, we have determined that the classification set forth 
for the capelet in NY L82042 is incorrect. Based on our recent re- 
view, we now believe that the capelet is classified in subheading 
6214.10.1000, HTSUS, which provides for: “Shawls, scarves, muf- 
flers, mantillas, veils and the like: Of silk or silk waste: Containing 
70 percent or more by weight of silk or silk waste.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY L82042 and 
any other ruling not specifically identified that is contrary to the de- 
termination set forth in this notice to reflect the proper classification 
of the merchandise pursuant to the analysis set forth in Headquar- 
ters Ruling Letter (HQ) 967889, which is set forth as an attachment 
to this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
CBP is revoking any treatment previously accorded by CBP to sub- 
stantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after its publication in the Customs Bulletin. 


DATED: January 11, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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Attachment 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967889 
January 11, 2006 
CLA-—2 RR:CTF:TCM 967889 BtB 
CATEGORY: Classification 
TARIFF NO.: 6214.10.1000 


STEPHEN M. ZELMAN, Esq. 

STEPHEN M. ZELMAN & ASSOCIATES 

888 Seventh Avenue—Suite 4500 

New York, NY 10106 

Re: Classification of a silk capelet from China; NY L82042 revoked 
DEAR MR. ZELMAN: 

On February 16, 2005, the National Commodity Specialist Division 
(“NCSD”) of U.S. Customs and Border Protection (“CBP”) issued New York 
Ruling Letter (“NY”) L82042 to you, on behalf of Elie Tahari, Ltd. In NY 
L82042, CBP classified a silk capelet from China in subheading 
6217.10.1090, Harmonized Tariff Schedule of the Untied States Annotated 
(“HTSUSA”), which provides for: “Other made up clothing accessories; parts 
of garments or of clothing accessories, other than those of heading 6212: Ac- 
cessories: Containing 70 percent or more by weight of silk or silk waste, 
other.” 

We have reviewed NY L82042 and have determined that the classification 
set forth for the capelet in that ruling is incorrect. This ruling, Headquarters 
Ruling (“HQ”) 967889, revokes NY L82042 and provides the correct classifi- 
cation of the capelet. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY L82042 was 
published in the Customs Bulletin, Volume 39, Number 48, on November 23, 
2005. 


FACTS: 
In NY L82042, the capelet, also identified as “Style No. GB8OK505,” was 
described as follows: 


The submitted sample style no. G88O0K505 is a woven 100% silk 
capelet. The sheer lightweight garment fits over the head through a 
center slit. The article has no collar or means of closure. It covers the 
shoulders and the upper portion of the wearer’s arms. It does not cover 
the elbows or reach the wearer’s waist. 


ISSUE: 
Whether the classification of the capelet at issue? 
LAW AND ANALYSIS: 


Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides, in part, that classification de- 
cisions are to be “determined according to the terms of the headings and any 
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relative section or chapter notes.” If the goods cannot be classified solely on 
the basis of GRI 1, and if the headings and legal notes do not otherwise re- 
quire, the remaining GRI may then be applied, in order. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the Harmonized System 
at the international level (for the 4 digit headings and the 6 digit subhead- 
ings) and facilitate classification under the HTSUSA by offering guidance in 
understanding the scope of the headings and GRI. While neither legally 
binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of 
the proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127—28 (Aug. 23, 1989). 

The headings under consideration for classification of the capelet 
are: heading 6202, heading 6211, heading 6214, and heading 6217, 
HTSUSA. Heading 6202, HTSUSA, provides for: “Women’s or girls’ over- 
coats, carcoats, capes, cloaks, anoraks (including ski-jackets), windbreakers 
and similar articles (including padded, sleeveless jackets), other than those 
of heading 6204.” Heading 6211, HTSUSA, provides for: “Track suits, ski- 
suits and swimwear; other garments.” Heading 6214, HTSUSA, provides 
for: “Shawls, scarves, mufflers, mantillas, veils and the like.” And, heading 
6217, HTSUSA, provides for: “Other made up clothing accessories; parts of 
garments or of clothing accessories, other than those of heading 6212.” 

Tariff terms are “construed in accordance with their common and popular 
meaning, in the absence of contrary legislative intent.” E.M. Chemicals v. 
United States, 920 F.2d 910, 913 (Fed. Cir. 1990). “Capelet” is not mentioned 
in the HTSUSA or the EN. However, the common definition of “capelet” is a 
“small cape.” See DICTIONARY OF FASHION, CHARLOTTE MANKEY CALASIBETTA 
90 (1998). 

Capelets share the features of several articles: shawls, capes, and pon- 
chos. A discussion of the features of each of these articles is relevant to the 
classification of the instant capelet. See HQ 963859, dated June 9, 2000; HQ 
964261, HQ 964319, HQ 964320, HQ 964321, HQ 964322, all dated July 7, 
2000; and HQ 964232, dated September 1, 2000. These articles are also not 
defined in the HTSUSA; however, we have recognized that the following 
definitions represent their common meanings: 


Shawl: square or oblong piece of material used for shoulder cov- 
ering and is worn by women; The term also implies any 
material used for shoulder or head covering in the ac- 
cepted sense of today. THE MODERN TEXTILE AND AP- 
PAREL DICTIONARY, GEORGE E. LINTON 506 (1973). 


sleeveless outer garment of any length hanging loosely 
from the shoulders; usually covering back, shoulders, 
arms. THE FASHION DICTIONARY, MARY BROOKS PICKEN 
56 (1978). 


Poncho: (1) fashion item shaped like a square or small oblong 
blanket with a hole in the center for the head, frequently 
fringed; (2) utilitarian garment consisting of waterproof 
fabric with a slash in the center for the head; when worn 
it was used as a rain cape, when not worn it could be 
used as a blanket. DICTIONARY OF FASHION AT 446. 
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The capelet at issue is pulled over the head like a poncho, yet its length is 
not to or below the waist as a typical poncho. Much like a cape or poncho, 
the item also has no arms or sleeves. Additionally, the size of the item and 
the amount of coverage provided to the wearer resembles the amount of cov- 
erage typically afforded by a shawl in that it does not extend beyond the 
mid-upper body. Keeping these features in mind, we turn to the headings 
under consideration in this matter. 

Heading 6202, HTSUSA, provides for: “Women’s or girls’ overcoats, 
carcoats, capes, cloaks, anoraks (including ski-jackets), windbreakers and 
similar articles (including padded, sleeveless jackets), other than those of 
heading 6204.” The EN to heading 62.02 state that: the provisions of the EN 
to heading 61.02 apply, mutatis mutandis, to the articles of this heading. 
The EN to heading 61.02, in turn, state that the provisions of the EN to 
heading 61.01 apply mutatis mutandis, to the articles of heading 61.02. The 
EN to heading 6101 state that the heading covers a category of garments 
characterized by the fact that they are generally worn over all other clothing 
for protection against weather, and notes that capes and ponchos are specifi- 
cally included in the heading. 

While we have acknowledged that the capelet at issue does share certain 
features with a cape or poncho, it is worn for style and decorative purposes 


and lacks coverage and other features which would afford the wearer protec- 
tion from the elements. The short length of the item is not conducive for pro- 
viding any warmth below the shoulder or chest area. CBP views the length 
of a garment to be sometimes an influential factor in determining how a gar- 
ment is classified. In the case at hand, if the article at issue reached to at 
least the waist, the classification would not be an issue; the article would 
most likely be described as a poncho within heading 6202, HTSUSA. How- 


ever, due to the capelet at issue’s length and its lack of protection against 
the weather, we find that it is not described by heading 6202, HTSUSA. 

Heading 6211, HTSUSA, provides for: “Track suits, ski suits and 
swimwear; other garments.” The EN to heading 6211 state that the provi- 
sions of the EN to heading 61.12 concerning track suits, ski suits and 
swimwear and of the EN to heading 61.14 concerning other garments apply, 
mutatis mutandis, to the articles of this heading. As we are concerned if the 
capelet is classified as an “other garment,” we consult the EN to heading 
6114, HTSUSA, which state, in pertinent part, that the “heading covers 
knitted or crocheted garments which are not included more specifically in 
the preceding headings of thle] Chapter.” This EN lists exemplars included 
in the heading, and none are similar to the capelet at issue. While this head- 
ing serves as a basket provision, the garments classifiable in heading 6114, 
HTSUSA, generally are those garments that either provide a greater degree 
of coverage to the wearer than the subject capelet or could be worn without 
any other articles of clothing. In light of these considerations, we find that 
the capelet at issue in not described by heading 6211, HTSUSA. 

Heading 6214, HTSUSA, provides for: “Shawls, scarves, mufflers, mantil- 
las, veils and the like.” The EN to the heading state, in pertinent part, that: 

This heading includes: 

(1) Shawls. These are usually square, triangular or circular, and large 
enough to cover the head and shoulders. 

(2) Searves and mufflers. These are usually square or rectangular and 
are normally worn around the neck. 
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(3) Mantillas. These are kinds of light shawls or scarves, usually of lace, 
worn by women over the head and shoulders. 


While heading 6214 does not specifically cover the article at issue, it does 
contain a list of particular items followed by a general phrase, “.. . and the 
like.” It is well settled that when a list of items is followed by a general 
world or phrase, the rule of ejusdem generis is used to determine the scope of 
the general word or phrase. See Totes, Inc. v. United States, 69 F.3d 495, 498 
(Fed. Cir. 1995). In classification cases, ejusdem generis requires that, for 
any imported merchandise to fall within the scope of the general term or 
phrase, the merchandise must possess the same essential characteristics or 
purposes that united the listed exemplars preceding the general term or 
phrase. See Sports Graphics, Inc. v. United States, 24 F.3d 1390, 1392 (Fed. 
Cir. 1994). However, a classification under the ejusdem generis principle is 
inappropriate when an imported article has a specific and primary purpose 
that is inconsistent with that of the listed exemplars in a particular head- 
ing.“ See Aves. In Leather, Inc. v. United States, 178 F.3d 1241, 1244 (Fed. 
Cir. 1999). 

CBP has, in multiple rulings, examined whether capelets possess the 
same essential characteristics and purposes of the exemplars listed in head- 
ing 6214, HTSUSA. See eg., HQ 963859, HQ 964261, HQ 964319, HQ 
964320, HQ 964321, HQ 964322, and HQ 964232. In each these rulings, 
CBP found that capelets do possess the essential characteristics and pur- 
poses of shawls, articles listed in heading 6214, HTSUSA. CBP’s findings 
were based on the fact that capelets and shawls are worn in the same man- 
ner, are of similar length, and offer similar elemental protection. In each of 
these rulings, CBP stated that the capelet at issue in that ruling “. . . is in- 
tended to be worn in much the same sense as a shawl in that it is to cover 
the shoulders and to be worn over other garments when the weather would 
not require a heavier coat or wrap.” 

We do not find the essential characteristics and purposes of the capelet at 
issue in this ruling to be different than the capelets that were the subjects of 
the previous CBP rulings cited above. As a result, we find the capelet at is- 
sue to be classified in heading 6214, HTSUSA, pursuant to an ejusdem 
generis analysis. 

Heading 6217, HTSUSA, provides for: “Other made up clothing accesso- 
ries; parts of garments or of clothing accessories, other than those of head- 
ing 6212.” The EN to heading 6217 states that: “This heading covers made 
up textile clothing accessories, other than knitted or crocheted, not specified 
or included in other headings of this Chapter or elsewhere in the Nomencla- 
ture.” As we have established that the capelet at issue is included in heading 
6214, HTSUSA, pursuant to an ejusdem generis analysis, the article is 
therefore not classified in heading 6217, HTSUSA. 


HOLDING: 


The capelet at issue, also identified as “Style No. G88OK505,” is classified 
in heading 6214, HTSUSA. It is specifically provided for in subheading 
6214.10.1000, HTSUSA, which provides for: “Shawls, scarves, mufflers, 
mantillas, veils and the like: Of silk or silk waste: Containing 70 percent or 
more by weight of silk or silk waste.” The applicable column one, general 
duty rate for the merchandise under the 2006 HTSUSA is 1.2% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUSA and the accompanying duty rates are 
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provided on the world wide web at www.usitc.gov. Quota/visa requirements 
are no longer applicable for merchandise which is the product of World 
Trade Organization (WTO) member countries. The textile category number 
above applies to merchandise produced in non-WTO member countries. 
Quota and visa requirements are the result of international agreements that 
are subject to frequent renegotiations and changes. To obtain the most cur- 
rent information on quota and visa requirements applicable to this mer- 
chandise, we suggest you check, close to the time of shipment, the ”Textile 
Status Report for Absolute Quotas“ which is available on our web site at 
www.cbp.gov. For current information regarding possible textile safeguard 
actions on goods from China and related issues, we refer you to the web site 
of the Office of Textiles and Apparel of the Department of Commerce at 
otexa.ita.doc.gov. 
EFFECT ON OTHER RULINGS: 

NY L82042, dated February 16, 2005, is hereby revoked. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after its publication in the Customs Bulletin. 

Gail A. Hamill for MYLEs B. HARMON, 


Director, 
Commercial Trade and Facilitation Division. 


TT 


PROPOSED MODIFICATION OF RULING LETTER 
REVOCATION OF TREATMENT RELATING TO THE 
TARIFF CLASSIFICATION OF A TORQUE WRENCH, 
RATCHET, TOOL SET, AND SCREWDRIVER BIT AND 

SOCKET SET 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed modification of ruling letter and treat- 
ment relating to tariff classification of a torque wrench, ratchet, tool 
set, and screwdriver bit and socket set. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (“CBP”) in- 
tends to modify a ruling letter pertaining to the tariff classification 
of a torque wrench, ratchet, socket set and screwdriver bit and 
socket set under the Harmonized Tariff Schedule of the United 
States (“HTSUS”). CBP also intends to revoke any treatment previ- 
ously accorded by CBP to substantially identical transactions. Com- 
ments are invited on the correctness of the proposed actions. 
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DATE: Comments must be received on or before March 3, 2006. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations and Rulings, At- 
tention: Trade and Commercial Regulations Branch, 1300 Pennsyl- 
vania Avenue, N.W., Washington, D.C. 20229. Comments submitted 
may be inspected at Customs and Border Protection, 799 9th Street, 
N.W., Washington, D.C. during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Ieva O’Rourke, 
Tariff Classification and Marking Branch, (202) 572-8803. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the customs and re- 
lated laws. In addition, both the trade and CBP share responsibility 
in carrying out import requirements. For example, under section 484 
of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer 
of record is responsible for using reasonable care to enter, classify 
and value imported merchandise, and provide any other information 
necessary to enable CBP to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that CBP in- 
tends to modify a ruling letter pertaining to the classification of a 
torque wrench, ratchet, tool set, and screwdriver bit and socket set. 
Although in this notice CBP is specifically referring to the modifica- 
tion of New York Ruling Letter (NY) K82360, dated January 15, 
2004 (Attachment A), this notice covers any rulings on this merchan- 
dise which may exist but have not been specifically identified. CBP 
has undertaken reasonable efforts to search existing databases for 
rulings in addition to the ones identified. No further rulings have 
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been found. Any party who has received an interpretive ruling or de- 
cision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice 
should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), CBP intends to revoke any treat- 
ment previously accorded by CBP to substantially identical transac- 
tions. Any person involved in substantially identical transactions 
should advise CBP during this notice period. An importer’s failure to 
advise CBP of substantially identical transactions or of a specific rul- 
ing not identified in this notice, may raise issues of reasonable care 
on the part of the importer or its agents for importations of merchan- 
dise subsequent to the effective date of the final notice of this pro- 
posed action. 

In NY K82360, set forth as Attachment A to this document, CBP 
classified the torque wrench and ratchet, in heading 8204, HTSUS, 
as socket wrenches, with or without handles, drives, or extensions, 
and the tool set and screwdriver bit and socket set in heading 8207, 
HTSUS, as interchangeable tools for handtools. It is now CBP’s posi- 
tion that the torque wrench, ratchet, and screwdriver bit and socket 
set are classified under heading 8466, HTSUS, specifically subhead- 
ing 8466.10.80, HTSUS, as toolholders, and the tool set is classified 
under heading 8204, HTSUS, specifically subheading 8204.20.00, as 
socket wrenches, with or without handles, drives, or extensions. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to modify NY 
K82360, and revoke or modify any other ruling not specifically iden- 
tified in order to reflect the proper classification of the merchandise 
pursuant to the analysis set forth in proposed HQ 967400 (Attach- 
ment B). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends 
to revoke any treatment previously accorded by CBP to substantially 
identical transactions. 

Before taking this action, we will give consideration to any written 
comments timely received. 


DATED: January 11, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY K82360 
January 15, 2004 
CLA-2-—82:RR:NC:1:118 K82360 
CATEGORY: Classification 
TARIFF NO.: 8204.20.0000; 8207.90.6000 


MR. JOHN CARRIER 
CENTRAL PURCHASING, INC. 
Import Operations Group 
3491 Mission Oaks Blvd. 
Camarillo, CA 93012 


RE: The tariff classification of various handtools from Taiwan. 


DEAR MR. CARRIER: 

In your letter dated December 29, 2003, you requested a tariff classifica- 
tion ruling. The samples that you have submitted will be returned to you as 
requested. 

You have described your samples as follows: 

(Sku 40592, Ratchet, 4” drive, quick release, 5 4%” long ( Sku 2696, Torque 
ratchet, 4” drive, torque range 20 to 200 lbs., 10” long in a molded plastic 
case ( Sku 45466, a 23 piece Metric socket set, containing a 4” drive ratchet, 
nut driver, flexible universal joint, 9 sockets, 7 deep sockets, two extensions 
and 1 finger ratchet - all packed in a metal holder ( Sku 04142, a 53 piece 
Socket set, containing a 3/8” drive with a 3/8 x 4" adapter, 35 sockets, 6 
allen hex keys, one 3” extension, 3 open end wrenches, one ratchet drive 
handle and four screwdriver bits - all packed in a zippered toolholder with 
specific holders for each tool ( Sku 45785, a 16 piece Screwdriver bit and 
socket set, containing one drive handle with quick release, 2 Philips head 
screw bits, 2 slot head screw bits, 6 star head screw bits, one socket adapter, 
9 ea. %" drive sockets from 3/16" to 4%” sizes - all in a plastic molded case. 

The applicable subheading for the Sku 40592, ratchet, Sku 2696, Square 
drive torque wrench, and the Sku 45466, 23 piece Metric socket set will be 
8204.20.0000, Harmonized Tariff Schedule of the United States (HTS), 
which provides for hand-operated spanners and wrenches (including torque 
meter wrenches but not including tap wrenches); socket wrenches, with or 
without handles, drives or extensions; base metal parts thereof: socket 
wrenches, with or without handles, drives and extensions, and parts thereof. 
The rate of duty will be 9% ad valorem. 

The applicable subheading for the Sku 04142, 53 piece Socket set and the 
Sku 45785, 16 piece Screwdriver bit and socket set will be 8207.90.6000, 
HTS, which provides for interchangeable tools for handtools, whether or not 
power-operated, or for machine-tools (for example, for pressing, stamping, 
punching, tapping, threading, drilling, boring, broaching, milling, turning or 
screwdriving), including dies for drawing or extruding metal, and rock drill- 
ing or earth boring tools; base metal parts thereof: other interchangeable 
tools, and parts thereof: other: other: not suitable for cutting metal, and 
parts thereof: for handtools, and parts thereof. The rate of duty will be 4.3% 
ad valorem. 
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This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Kathy Campanelli at 646—733-3021. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


a 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967400 
CLA-RR:CTF:TCM 967400 IOR 
CATEGORY: Classification 
TARIFF NO. 8204.20.00, 8466.10.80 


MR. JOHN CARRIER 
CENTRAL PURCHASING, INC. 
Import Operations Group 
3491 Mission Oaks Blvd. 
Camarillo, CA 93012 


RE: Torque wrench; ratchet; tool set; screwdriver bit and socket set; modifi- 
cation of NY K82360 


DEAR MR. CARRIER: 

This is in reference to New York Ruling Letter (NY) K82360, issued to you 
on January 15, 2004, by the National Commodity Specialist Division, re- 
garding the classification, under the Harmonized Tariff Schedule of the 
United States (“HTSUS”), of two handtools and three handtool sets. We have 
reconsidered NY K82360 and have determined that the classification of the 
two handtools and two of the handtool sets is not correct. 

In NY K82360, Customs and Border Protection (CBP) ruled that SKU 
2696, a torque wrench, and SKU 40592, a ratchet, were classified in sub- 
heading 8204.20.00, HTSUS, as socket wrenches, with or without handles, 
drives, or extensions. SKU 04142, and 45785, tool sets, were classified in 
subheading 8207.90.60, HTSUS, which provides for interchangeable tools 
for handtools. Upon review, CBP has determined that the merchandise was 
erroneously classified in NY K82360. This ruling letter sets forth the correct 
classification determination. 

FACTS: 

SKU 40592 consists of a ratchet, 4” drive, quick release, 5 4%" long. SKU 
2696 consists of a torque wrench, 4” drive, torque range 20 to 200 lbs., 10” 
long, in a molded plastic case. SKU 04142 consists of a 53 piece set contain- 
ing a 3/8” drive with a 3/8 x 4" adapter, 35 sockets, 6 allen hex keys, one 3” 


2 


extension, 3 open end wrenches, one ratchet drive handle, and four screw- 
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driver bits, all packed in a zippered toolholder with specific holders for each 
item. SKU 45785 consists of a 16 piece set containing one non-ratcheting 
drive handle with quick release, 2 Phillips head screwdriver bits, 2 slot head 
screwdriver bits, 6 star head screwdriver bits, one socket adapter, and a to- 
tal of 9, 4%” drive sockets from 3/16” to %” size, all in a plastic molded case. 


ISSUE: 

What is the correct classification of the subject merchandise? 
LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

With respect to SKU 2696, the torque wrench, the HTSUS provisions un- 
der consideration are as follows: 


8204 Hand-operated spanners and wrenches (including torque 
meter wrenches but not including tap wrenches); socket 
wrenches, with or without handles, drives or extensions; 
base metal parts thereof: 


Hand-operated spanners and wrenches, and parts 
thereof: 


8204.11.00 Nonadjustable, and parts thereof 
8204.12.00 Adjustable, and parts thereof. 


8204.20.00 Socket wrenches, with or without handles, drives and 
extensions, and parts thereof 


8466 Parts and accessories suitable for use solely or principally 
with the machines of headings 8456 to 8465, including work 
or tool holders, self-opening dieheads, dividing heads and 
other special attachments for machine tools; tool holders for 
any type of tool for working in the hand: 


8466.10 Tool holders and self-opening dieheads: 


8466.10.80 


The legal text of heading 8204, HTSUS, includes torque meter wrenches 
among “hand-operated spanners and wrenches.” A torque meter wrench can 
be set to apply a specific torque on bolts, nuts and other fasteners. Torque 
can be measured in ounce-inches, pound-inches, pound-feet, as well as met- 
ric measure. The subject wrench performs the same function as a torque 
meter wrench, measuring the torque in pound-inches. Torque meter 
wrenches are used with sockets. The wrenching action on the nut or bolt is 
performed by the sockets. 

Heading 8204, HTSUS, is in section XV, HTSUS. Note 1(f) to section XV, 
HTSUS provides that articles of section XVI are not covered in section XV. 
Heading 8466, HTSUS, is in section XVI, HTSUS. Note 1(k) to section XVI, 
HTSUS, provides that articles of chapter 82 are not covered in section XVI, 
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HTSUS. Note 1 to Chapter 82, HTSUS, provides that, with certain excep- 
tions not applicable here, “this chapter covers only articles with a blade, 
working edge, working surface or other working part of (a) Base metal; (b) 
Metal carbides or cermets; (c) Precious or semiprecious stones (natural, syn- 
thetic or reconstructed) on a support of base metal, metal carbide or cermet; 
or (d) Abrasive materials on a support of base metal, provided that the ar- 
ticles have cutting teeth, flutes, grooves or the like, of base metal, which re- 
tain their identity and function after the application of the abrasive.” 

The predecessor provision to note 1 to Chapter 82, HTSUS (Schedule 6, 
part 3, subpart E headnote 1, Tariff Schedules of the United States (TSUS)) 
was the subject of the decision in Continental Arms Corp. v. United States, 
65 Cust. Ct. 80 (1970). In Continental Arms, the classification under the 
Tariff Schedule of the United States (TSUS), of a “valvespot oiler” was at is- 
sue. In Continental Arms, the court considered what constitutes a working 
edge, surface or part, for the purpose of determining whether the oilers met 
the requirement of headnote 1. The court held that the term “working part” 
was used to refer to “that part of the tool which does work in relation to a 
workpiece or object external to the tool.” The Court found that the spout in 
the valvespout is a passive conduit and does not work on an external object, 
and is therefore not a “working part” of the oiler. 

Decisions by the Customs Service and the courts interpreting nomencla- 
ture under the HTSUS’ predecessor tariff code, the TSUS, are not deemed 
dispositive under the HTSUS. However, on a case-by-case basis, such deci- 
sions should be deemed instructive in interpreting the HTSUS, particularly 
where the nomenclature previously interpreted in those decisions remains 
unchanged and no dissimilar interpretation is required by the text of the 
HTS. Omnibus Trade and Competitiveness Act of 1988, Public Law 100-418, 
August 23, 1988, 102 Stat. 1107, 1147; H.R. Rep. No. 576, 100th Cong., 2d 
Sess. 549-550 (1988); 1988 U.S.C.C.A.N. 1547, 1582-1583. The Continental 
Arms decision pertained to legal text which is substantially unchanged in 
the HTSUS, and no dissimilar interpretation is required by the text of the 
HTSUS. Accordingly, we find the decision instructive for purposes of the ap- 
plication of Note 1 to Chapter 82, HTSUS. 

The torque wrench in this case, does not include a socket or sockets, and 
as such cannot operate on a nut or bolt. Therefore, without the socket, the 
torque wrench in this case does not have a “working part” within the mean- 
ing of Note 1 to Chapter 82, and as such, although specifically named in the 
text of heading 8204, HTSUS, cannot be classified in Chapter 82, HTSUS. 
As the torque wrench is not an article of Chapter 82, it is not precluded from 
classification in section XVI. 

In understanding the language of the HTSUS, the Harmonized Commod- 
ity Description and Coding System Explanatory Notes may be utilized. The 
Explanatory Notes (ENs), although not dispositive nor legally binding, pro- 
vide a commentary on the scope of each heading of the HTSUS, and are the 
official interpretation of the Harmonized System at the international level. 
See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The ENs to 84.66 (C) provide as follows, in pertinent part, with respect to 
tool holders for any type of tool for working in the hand: 





The very wide range of parts and accessories classified here includes: 
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(1) Tool holders which hold, guide or operate the working tool and which 
permit the interchange of such tool-pieces. They are of varied types, 
e.g.: 


This heading also includes tool holders for any type of tool de- 
signed for operation in the hand. 


We find that the torque meter wrench, without sockets, is described in 
heading 8466, as it is a tool holder for sockets, which are designed for hand 
operation. Based on the language of heading 8466, HTSUS, the torque 
wrench, SKU 2696, is classified in subheading 8466.10.80, HTSUS, as 
“[plarts and accessories suitable for use solely or principally with the ma- 
chines of headings 8456 to 8465, including work or tool holders, self-opening 
dieheads, dividing heads and other special attachments for machine tools; 
tool holders for any type of tool for working in the hand: Tool holders and 
self-opening dieheads: Other.” The molded plastic case, is classifiable under 
subheading 8466.10.80, HTSUS, under GRI 5, if it is specially shaped or fit- 
ted to contain the torque wrench, suitable for long-term use and entered 
with the torque wrench. Otherwise the plastic case would be classified sepa- 
rately. 

With respect to SKU 40592, ratchets have been consistently classified un- 
der heading 8466, HTSUS, which is set out above. Specifically, ratchets have 
been classified in subheading 8466.10.80, HTSUS, as tool holders. See e.g. 
Headquarters Ruling (HQ) 084551, dated August 9, 1989, HQ 089976, dated 
August 7, 1991, and HQ 964699, dated November 16, 2001. Although a 
ratchet is sometimes referred to as a “ratchet wrench” or “socket wrench,” 
similar to the torque wrench described above, a ratchet does not have a 
“working edge” within the meaning of Note 1 to Chapter 82, and is precluded 
from classification in Chapter 82. Therefore, the ratchet, SKU 40592, is clas- 
sified in subheading 8466.10.80, HTSUS, as “[plarts and accessories suitable 
for use solely or principally with the machines of headings 8456 to 8465, in- 
cluding work or tool holders, self-opening dieheads, dividing heads and 
other special attachments for machine tools; tool holders for any type of tool 
for working in the hand: Tool holders and self-opening dieheads: Other.” 

With respect to SKU 04142 and 45785, the tool sets were correctly classi- 
fied as sets under GRI 3. The classification of goods put up in sets for retail 
sale is governed by GRI 3(b). GRI 3(b) provides, in relevant part, that goods 
put up for retail sale shall be classified as if they consisted of the material or 
component which gives them their essential character. According to the ENs 
for GRI 3(b), “goods put up in sets for retail sale” refers to goods which “con- 
sist of at least two different articles which are, prima facie, classifiable in 
different headings; . . . consist of products or articles put up together to meet 
a particular need or carry out a specific activity; and... are put up in a 
manner suitable for sale directly to users without repacking”. 

With respect to SKU 04142, the items contained in the set, if entered 
separately, would be, prima facie, classified, with the 3/8” drive and ratchet 
drive handle in subheading 8466.10.80, HTSUS, the adapter, 35 sockets and 
extension in subheading 8204.20.00, HTSUS, 6 hex keys and 3 open end 
wrenches in heading 8204.11.00, HTSUS, and four screwdriver bits in sub- 
heading 8207.90.60, HTSUS. 

The factor or factors which determine essential character will vary with 
the goods. EN Rule 3(b)(VIID lists as factors the nature of the material or 
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component, their bulk, quantity, weight or value, and the role of a constitu- 
ent material in relation to the use of the goods. There are more sockets than 
any other one article in the set, and numerous items in the set are for use 
with the sockets, such as the 3/8” drive, the adapter and the extension. In 
this case, the factors of bulk, quantity, and role of a constituent material, in- 
dicate that the essential character of the set, in SKU 04142, is given by the 
sockets, which are classified under subheading 8204.20.00, HTSUS, as 
“(h]and-operated spanners and wrenches (including torque meter wrenches 
but not including tap wrenches); socket wrenches, with or without handles, 
drives or extensions; base metal parts thereof: Socket wrenches, with or 
without handles, drives and extensions, and parts thereof.” 

With respect to SKU 45785, the items contained in the set, if entered 
separately, would be, prime facie, classified, with the drive handle in sub- 
heading 8466.10.80, HTSUS, the 10 screwdriver bits in subheading 
8207.90.60, HTSUS, and the socket adapter and 9 sockets in 8204.20.00, 
HTSUS. For tool sets with drive handles and sockets and screwdriver bits, 
CBP has consistently held that under GRI 3(b), the essential character of 
the set is imparted by the drive handle or ratchet, based on the role of the 
drive handle or ratchet in relation to the use of the goods. See e.g. HQ 
084551, supra, HQ 089976, supra, and NY J85063, dated June 16, 2003. The 
drive handle is necessary for the use of the screwdriver bits, sockets, and 
adapter. 

Therefore for the tool set, SKU 45785, the essential character is imparted 
by the drive handle, and it is classified under heading 8466, HTSUS, accord- 
ingly. Specifically the tool set, SKU 45785, is classified under subheading 
8466.10.80, HTSUS, as “[plarts and accessories suitable for use solely or 
principally with the machines of headings 8456 to 8465, including work or 
tool holders, self-opening dieheads, dividing heads and other special attach- 
ments for machine tools; tool holders for any type of tool for working in the 
hand: Tool holders and self-opening dieheads: Other.” 

The zippered toolholder with specific holders for SKU 04142, is, specially 
shaped or fitted to contain the tool set, and is suitable for long-term use. 
Provided that it is entered with SKU 04142, it is classifiable under subhead- 
ing 8204.20.00, HTSUS, in accordance with GRI 5. The plastic molded case 
for SKU 45785, is classifiable under subheading 8466.10.80, HTSUS, under 
GRI 5, if it is specially shaped or fitted to contain the set with which it is 
sold, suitable for long-term use and entered with the set. Otherwise the zip- 
pered toolholder and plastic case would be classified separately. 


HOLDING: 


By application of GRI 1, the torque wrench, SKU 2696, and ratchet, SKU 
40592, are classified in heading 8466, HTSUS, specifically 8466.10.8075, 
HTSUSA, which provides for: “[plarts and accessories suitable for use solely 
or principally with the machines of headings 8456 to 8465, including work or 
tool holders, self-opening dieheads, dividing heads and other special attach- 
ments for machine tools; tool holders for any type of tool for working in the 
hand: Tool holders and self-opening dieheads: Other...Other,” with a col- 
umn one, general duty rate of 3.9% ad valorem. 

By application of GRI 3(b), the tool set, SKU 04142 , is classified in head- 
ing 8204, HTSUS, specifically 8204.20.0000, HTSUSA, which provides 
for: “[hland-operated spanners and wrenches (including torque meter 
wrenches but not including tap wrenches); socket wrenches, with or without 
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handles, drives or extensions; base metal parts thereof: Socket wrenches, 
with or without handles, drives and extensions, and parts thereof.” 

By application of GRI 3(b), the tool set, SKU 45785, is classified in head- 
ing 8466, HTSUS, specifically 8466.10.8075, HTSUSA, which provides 
for: “[plarts and accessories suitable for use solely or principally with the 
machines of headings 8456 to 8465, including work or tool holders, self- 
opening dieheads, dividing heads and other special attachments for machine 
tools; tool holders for any type of tool for working in the hand: Tool holders 
and self-opening dieheads: Other... Other,” with a column one, general 
duty rate of 3.9% ad valorem. Duty rates are provided for your convenience 
and are subject to change. The text of the most recent HTSUS and the ac- 
companying duty rates are provided on the internet at www.usits.gov/tata/ 
hts/. 

EFFECT ON OTHER RULINGS: 

NY K82360, dated January 15, 2004, is modified with respect to the clas- 
sification of SKU 2696, 40592, 04142 and 45785. The classification of the re- 
maining item that is described in NY K82360 is unchanged. 

In accordance with 19 U.S.C. §1625(c), this ruling will become effective 60 
days after its publication in the Customs Bulletin. 

MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Rm 


PROPOSED REVOCATION OF TWO RULING LETTERS 
AND REVOCATION OF TREATMENT RELATING TO THE 
TARIFF CLASSIFICATION OF A RADIOTELEPHONY BASE 
STATION CABINET AND A NOISE-LIMITING HOOD. 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Proposed revocation of two tariff classification ruling let- 
ters and revocation of treatment relating to the classification of a 
radiotelephony base station cabinet and noise limiting hood. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that Customs and Border Protection (CBP) is proposing to modify 
one ruling letter relating to the tariff classification of a radio- 
telephony base station cabinet and to revoke one ruling letter relat- 
ing to the tariff classification of a noise-limiting hood under the Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA). 
CBP is also proposing to revoke any treatment previously accorded 
by it to substantially identical merchandise. 


DATE: Comments must be received on or before March 8, 2006. 
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ADDRESS: Written comments are to be addressed to the U.S. Bu- 
reau of Customs and Border Protection, Office of Regulations & Rul- 
ings, Attention: Trade and Commercial Regulations Branch, 1300 
Pennsylvania Avenue N.W., Washington, D.C. 20229. Submitted 
comments may be inspected at the offices of U.S. Customs and Bor- 
der Protection, 799 9th Street, NW, Washington, D.C. during regular 
business hours. Arrangements to inspect submitted comments 
should be made in advance by calling Mr. Joseph Clark at (202) 572— 
8768. 


FOR FURTHER INFORMATION CONTACT: Kelly Herman, 
Tariff Classification and Marking Branch: (202) 572-8713. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP is proposing to modify one ruling letter 
pertaining to the tariff classification of a radiotelephony base station 
cabinet and revoke one ruling letter relating to the tariff classifica- 
tion of a noise-limiting hood. Although in this notice, CBP is specifi- 
cally referring to the modification of New York Ruling Letter (NY) 
R00933, dated October 18, 2004 (Attachment A) and the revocation 
of New York Ruling Letter (NY) RO2586, dated September 27, 2005 
(Attachment B), this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. CBP has 
undertaken reasonable efforts to search existing databases for rul- 
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ings in addition to the one identified. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., a ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice 
should advise CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is pro- 
posing to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. Any person involved in substan- 
tially identical transactions should advise CBP during this notice 
period. An importer’s failure to advise CBP of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

In NY RO0933, CBP ruled that the radiotelephony base station 
cabinet was classified in subheading 9403.10.0040, HTSUSA, which 
provides for “Other furniture and parts thereof: Metal furniture of a 
kind used in offices, Other.” Since the issuance of that ruling, CBP 
has reviewed the classification of this item and has determined that 
the cited ruling is in error, and that the radiotelephony base station 
cabinet should be classified in subheading 8529.90.8600, HTSUS, 
which provides for “Parts suitable for use solely or principally with 
the apparatus of headings 8525 to 8528: Other parts of articles of 
headings 8525 and 8527, except parts of cellular telephones: Other.” 

In NY R02586, CBP ruled that the noise-limiting hood was classi- 
fied in subheading 9403.90.8040, HTSUSA, which provides for 
“Other furniture and parts thereof: Parts: Other: Other, Of metal.” 
Since the issuance of that ruling, CBP has reviewed the classifica- 
tion of this item and has determined that the cited ruling is in error, 
and that the noise-limiting hood should be classified in subheading 
8529.90.8600, HTSUS, which provides for “Parts suitable for use 
solely or principally with the apparatus of headings 8525 to 
8528: Other parts of articles of headings 8525 and 8527, except 
parts of cellular telephones: Other.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is proposing to modify NY 
R00933, revoke NY RO02586 and any other ruling not specifically 
identified, to reflect the proper classification of the radiotelephony 
base station cabinet according to the analysis contained in Head- 
quarters Ruling Letter (HQ) 967961, set forth as Attachment C to 
this document and the proper classification of the noise-limiting 
good according to the analysis contained in Headquarters Ruling 
Letter (HQ) 967960, set forth as Attachment D to this document. Ad- 
ditionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is proposing to re- 
voke any treatment previously accorded by CBP to substantially 
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identical transactions. Before taking this action, we will give consid- 
eration to any written comments timely received. 


DATED: January 11, 2006 
Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 


IT 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY R00933 
October 18, 2004 
14:RR:NC:SP:233 ROO933 
ATEGORY: Classification 


CLA 


a 
‘ 
2 


C 
ARIFF NO.: 9403.10.0040 


Mr. ROBB LANE 
ERICSSON INC. 
6300 Legacy Drive 
Plano, TX 75024 


RE: The tariff classification of unequipped cabinets from Sweden. 


DEAR MR. LANE: 

In your letter dated October 12, 2004, you requested a tariff classification 
ruling. 

The items to be imported are unequipped cabinets, part numbers BFM 
901 042/3 and BFM 901 042/4. Essentially an empty rack, an unequipped 
cabinet does not contain any telecom functional equipment, whereas an 
equipped cabinet would include telecom functional equipment such as maga- 
zines, printed circuit boards, transceivers, and cooling fans. The metal cabi- 
nets are made up of various parts; doors, mounting sets, earthing set, nuts, 
screws and angle bars. These cabinets are designed to meet the increasingly 
stringent demands for disturbance immunity, heat dissipation, flexibility of 
layout and maintainability. The metal cabinet is designed for placement on 
the floor or ground and will be used to house telephone switching or radio 
base station equipment. You have submitted descriptive and illustrative in- 
formation for our review. 

The applicable subheading for the unequipped cabinets, part numbers 
BFM 901 042/3 and BFM 901 042/4 will be 9403.10.0040, Harmonized Tariff 
Schedule of the United States (HTS), which provides for “Other furniture 
and parts thereof: Metal furniture of a kind used in offices, Other.” The rate 
of duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 
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A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Lawrence Mushinske at 646—733-—3036. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


MRR ar 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


NY R02586 

September 27, 2005 
CLA-2-71:RR:NC:SP:233 R02586 
CATEGORY: Classification 
TARIFF NO.: 9403.90.8040 


Ms. MELISSA HOFFMAN 
ERICSSON, INC. 

6300 Legacy Drive 
Plano, TX 75024 


RE: The tariff classification of a Noise Limiting Hood from Sweden 


DEAR Ms. HOFFMAN: 

In your letter dated September 14, 2005, you requested a tariff classifica- 
tion ruling. 

The item to be imported is identified as Item# BFY 102 06/08 Noise Limit- 
ing Hood. The item is designed specifically for radio base stations which are 
floor standing cabinets used to house telephone switching or radio base sta- 
tion equipment. The hood is made of aluminum that is coated with a sound 
absorbent polyurethane plastic. The item also includes small stainless steel 
brackets that are used for installation. The hood functions to reduce the 
noise level of the operating radio base station by approximately 10 decibels. 
You have submitted a diagram of the Noise Limiting Hood, a description of 
the Noise Limiting Hood, and photos of a radio base station with the Noise 
Limiting Hood. 

Although the Noise Limiting Hood is an optional accessory to the radio 
base stations, the noise limiting hoods are designed for certain model radio 
base stations (furniture), and have no other use. In accordance with 
Bauerhin vs. the United States, they are classified as parts of furniture. 

The applicable subheading for the Noise Limiting Hood will be 
9403.90.8040, Harmonized Tariff Schedule of the United States (HTS), 
which provides for “Other furniture and parts thereof: Parts: Other: Other, 
Of metal.” The rate of duty will be Free. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
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ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Lawrence Mushinske at 646—733-3036 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


(= IRA Rar 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967961 
CLA-2 RR:CTF:TCM 967961 KSH 
TARIFF NO.: 8529.90.8600 


Ms. MELISSA HOFFMAN 

ERICSSON, INC. 

6300 Legacy Drive 

Plano, TX 75024 

RE: Revocation of New York Ruling Letter (NY) R00933, dated October 18, 
2004; Classification of a radiotelephony base station cabinet. 


DEAR MS. HOFFMAN: 

This is in response to your letter of October 3, 2005, in which you request 
reconsideration of New York Ruling Letter (NY) RO0933, issued on October 
18, 2004, concerning the classification under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA) of a radiotelephony base sta- 
tion cabinet. The radiotelephony base station cabinet was classified in sub- 
heading 9403.10.0040, HTSUSA, which provides for: “Other furniture and 
parts thereof: Metal furniture of a kind used in offices, Other.” You assert 
that the radio-telephony base station cabinet is classified in subheading 
8529.90.8600, HTSUSA, which provides for: “Parts suitable for use solely or 
principally with the apparatus of headings 8525 to 8528: Other: Other 
parts of articles of headings 8525 and 8527, except parts of cellular 
telephones: Other.” At your request, CBP has reviewed the classification of 
this item and has determined that the cited ruling is in error. 

FACTS: 

The unequipped metal cabinets, part numbers BFM 901 042/3 and BFM 
901 042/4 contain an empty rack and are made up of doors, mounting sets, 
earthing set, nuts, screws and angle bars. The cabinets are designed for 
placement outdoors and are designed to meet demands for disturbance im- 
munity, heat dissipation, flexibility of layout and maintainability. The cabi- 
nets are used to house all of the necessary radiotelephonic equipment neces- 
sary for cellular phones to operate. The cabinet will be located outdoors on 
the roofs of buildings to provide the necessary signal generation, amplifica- 
tion and networking necessary for radiotelephonic communications. 
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ISSUE: 


Whether the radiotelephonic base station cabinet is classified in heading 
9403, HTSUSA, or in heading 8529, HTSUSA. 


LAW AND ANALYSIS: 


Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings of the tariff schedule and 
any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN), constitute the official interpretation at the international level. 
While neither legally binding nor dispositive, the EN provide a commentary 
on the scope of each heading of the HTSUSA and are generally indicative of 
the proper interpretation of the headings. It is Customs and Border Protec- 
tions’ (CBP) practice to follow, whenever possible, the terms of the ENs when 
interpreting the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Au- 
gust 23, 1989). 


Note 1(g) to Chapter 94, HTSUS states in pertinent part: 
This chapter does not cover: .. . 


(g) Furniture specially designed as part of apparatus .. . of headings 
8525 to 8528 (heading 8529). 


Therefore, it must be determined if the article in question is a piece of furni- 
ture specially designed for apparatus of heading 8525 to 8528, HTSUS. 


Heading 8525, HTSUS, covers: 
Transmission apparatus for radiotelephony, radiotelegraphy, radio- 
broadcasting or television, whether or not incorporating reception appa- 
ratus or sound recording or reproducing apparatus; television cameras; 
still image video cameras or other video camera recorders; digital cam- 
eras. 

Heading 8529, HTSUS, provides for “[p]arts suitable for use solely or prin- 

cipally with the apparatus of headings 85.25 to 85.28.” 


The E.N. to heading 8529, HTSUS, provides in relevant part: 


Subject to the general provisions regarding the classification of parts 
(see the General Explanatory Note to Section XVI), this heading covers 
parts of the apparatus of the four preceding headings. The range of 
parts classified here includes : 


(3) Cases and cabinets specialised to receive the apparatus of headings 
85.25 to 85.28. 


Based upon the internal design schematics of the cabinet and exterior de- 
sign of the cabinet which allow it to be located outdoors on the roofs of build- 
ings to provide the necessary signal generation, amplification and network- 
ing necessary for radiotelephonic communications, the radiotelephony base 
station cabinet is clearly intended to house cellular telephone equipment. 
Radiotelephony equipment is classified in heading 8525, HTSUS. See HQ 
962909, dated May 20, 2000. As such it is principally used with the appara- 
tus of heading 8525, HTSUS. Note 1(g) to Chapter 94, HTSUS, excludes fur- 
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niture specially designed as part of apparatus... of headings 8525 to 8528 
(heading 8529). Accordingly, pursuant to GRI 1, the radiotelephony base sta- 
tion cabinet is classified in heading 8529, HTSUS. It is specifically provided 
for in subheading 8529.90.8600, HTSUS. 

HOLDING: 

The radiotelephony switching base cabinet is classified in heading 8529, 
HTSUS. It is specifically provided for in subheading 8529.90.8600, HTSUS, 
which provides for ”*Parts suitable for use solely or principally with the ap- 
paratus of headings 8525 to 8528: Other parts of articles of headings 8525 
and 8527, except parts of cellular telephones: Other.” The column one, gen- 
eral rate of duty is free. 

EFFECT ON OTHER RULINGS: 
NY R00933, dated October 18, 2004, is hereby revoked. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


LT I — 
[ATTACHMENT D}] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967960 
CLA-2 RR:CTF:TCM 967960 KSH 
TARIFF NO.: 8529.90.8600 
Ms. MELISSA HOFFMAN 
ERICSSON, INC. 
6300 Legacy Drive 
Plano, TX 75024 


RE: Revocation of New York Ruling Letter (NY) R02586, dated September 
27, 2005; Classification of a noise-limiting hood. 


DEAR Ms. HOFFMAN: 

This is in response to your letter of October 3, 2005, in which you request 
reconsideration of New York Ruling Letter (NY) R02586, issued on Septem- 
ber 27, 2005, concerning the classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUS) of a noise-limiting hood. 
The noise limiting hood was classified in subheading 9403.90.8040, HTSUS, 
which provides for “Other furniture and parts thereof: Parts: Other: Other, 
Of metal.” You assert that the noise-limiting hood is classified in heading 
8529.90.8600, HTSUS, which provides for “Parts suitable for use solely or 
principally with the apparatus of headings 8525 to 8528: Other: Other 
parts of articles of headings 8525 and 8527, except parts of cellular 
telephones: Other.” At your request, CBP has reviewed the classification of 
this item and has determined that the cited ruling is in error. 
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FACTS: 


The noise-limiting hood is constructed from aluminum that is coated with 
a sound absorbent polyurethane plastic. It also includes small stainless steel 
brackets that are used for installation. The hood functions to reduce the 
noise level of the operating radio base station by approximately 10 decibels. 
It is designed exclusively for use within a radiotelephonic base station. A 
radiotelephonic base station contains all necessary transmission and or re- 
ception devices necessary for the proper operation of cellular telephone ser- 
vice. 
ISSUE: 

Whether the noise-limiting hood is classified in heading 9403, HTSUS, or 
in heading 8529, HTSUS. 


LAW AND ANALYSIS: 


Classification of goods under the HTSUS is governed by the General Rules 
of Interpretation (GRI). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings of the tariff schedule and any 
relative section or chapter notes. In the event that the goods cannot be clas- 
sified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN), constitute the official interpretation at the international level. 
While neither legally binding nor dispositive, the EN provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of 
the proper interpretation of the headings. It is Customs and Border Protec- 
tions’ (CBP) practice to follow, whenever possible, the terms of the ENs 
when interpreting the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 
(August 23, 1989). 

Note 1(g) to Chapter 94, HTSUS, states in pertinent part: 

This chapter does not cover: 
(g) Furniture specially designed as part of apparatus ... of headings 
8525 to 8528 (heading 8529). 
Therefore, it must be determined if the article in question is a piece of furni- 
ture specially designed for apparatus of heading 8525 to 8528, HTSUS. 
Heading 8525, HTSUS, covers: 
Transmission apparatus for radiotelephony, radiotelegraphy, radio- 
broadcasting or television, whether or not incorporating reception appa- 
ratus or sound recording or reproducing apparatus; television cameras; 
still image video cameras or other video camera recorders; digital cam- 
eras. 


Heading 8529, HTSUS, provides for “[p]arts suitable for use solely or prin- 
cipally with the apparatus of headings 85.25 to 85.28.” 

The noise-limiting hood is used exclusively with radiotelephonic equip- 
ment. Radiotelephony equipment is classified in heading 8525, HTSUS. See 
HQ 962909, dated May 20, 2000. Radio base station cabinets are classified 
under heading 8529, HTSUS. See the E.N. to heading 8529, HTSUS, which 
reads in relevant part: 
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Subject to the general provisions regarding the classification of parts 
(see the General Explanatory Note to Section XVI), this heading covers 
parts of the apparatus of the four preceding headings. The range of 
parts classified here includes : 


(3) Cases and cabinets specialised to receive the apparatus of headings 
85.25 to 85.28. 


In accordance with Note 1(g) to Chapter 94, HTSUS, the noise-limiting hood 
is not a part of furniture since it is used within a radio base station cabinet. 
Pursuant to GRI 1, the noise-limiting hood is classified in heading 8529, 
HTSUS. It is specifically provided for in subheading 8529.90.8600, HTSUS. 


HOLDING: 

The noise-limiting hood is classified in heading 8529, HTSUS. It is specifi- 
cally provided for in subheading 8529.90.8600, HTSUS, which provides for 
“Parts suitable for use solely or principally with the apparatus of headings 
8525 to 8528: Other parts of articles of headings 8525 and 8527, except 
parts of cellular telephones: Other.” The column one, general rate of duty is 
free. 


EFFECT ON OTHER RULINGS: 
NY R02586, dated September 27, 2005, is hereby revoked. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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Chief Counsel, International Trade Litigation, United States Customs and Border 
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MEMORANDUM OPINION 


Eaton, Judge: This matter is before the court on the motion for a 
preliminary injunction of plaintiff International Custom Products, 
Inc. (“plaintiff” or “ICP”), and the opposition thereto of defendant the 
United States (“defendant” or the “Government”).' For the reasons 
set forth below, the court denies plaintiff’s motion. 


1Tn addition to opposing plaintiff’s motion for a preliminary injunction, defendant moves 

to dismiss based on lack of subject matter jurisdiction. Because the court will order more 
complete briefing on this issue, it declines to rule on the motion to dismiss here. See U.S. 
Ass’n of Importers of Textiles and Apparel v. United States Dep't of Commerce, 413 F.3d 
344, 1348 (Fed. Cir. 2005) (“We see no abuse of discretion in the trial court’s decision to 
delay consideration of the government’s motion to dismiss until briefing was completed.”). 


57 
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BACKGROUND 


Plaintiff is an importer and supplier of a milk-fat based white 
sauce product used as an ingredient in sauces, salad dressings, and 
other food products. On January 20, 1999, the United States Cus- 
toms Service (now the Bureau of Customs and Border Protection) 
issued New York ruling letter D86228 (“Ruling Letter”), which 
classified the white sauce under the Harmonized Tariff Schedule 
of the United States (“HTSUS”) 2103.90.9060 (later numbered 
2103.90.9091) as “[s]jauces and preparations therefor.” Pl.’s Conf. 
Mem. of Points and Authorities in Supp. of Pl.’s App. for a Temporary 
Restraining Order and Mot. for a Prelim. Injunction (“Pl.’s Mem.”) at 
4. The current duty rate under HTSUS 2103.90.9091 is 6.4% ad va- 
lorem. Id. 

On August 24, 2005, Customs published a Proposed Revocation of 
Ruling Letter [D86228] and Revocation of Treatment Relating to the 
Tariff Classification of White Sauce (“Proposed Revocation”). See 39 
Cust. Bull. & Dec. 35 (Aug. 24, 2005).? By publication of the Pro- 
posed Revocation, Customs gave notice that it was commencing an 
administrative procedure to reclassify ICP’s merchandise. ICP 
timely submitted comments disputing Customs’ proposed classifica- 
tion on both technical and legal grounds. See Comments of ICP on 
Proposed Revocation (Sept. 23, 2005), Conf. R. Annex B. 

On November 2, 2005, following completion of its administrative 
procedure, Customs issued HQ 967780 (the “Revocation”), which re- 
voked ICP’s Ruling Letter. The Revocation reclassified ICP’s white 
sauce as a “dairy spread” under HTSUS 0405.20.3000, which is sub- 
ject to a duty of $1.996 per kilogram, plus safeguard duties of $0.149 
per kilogram. Customs’ new classification has the effect of greatly in- 
creasing the duty on plaintiff's merchandise.® Upon publication of 
the Revocation, plaintiff filed the complaint in this action, in which, 
among other things, it asks the court to “enjoin[] [the Revocation] 
from taking effect during the pendency of this action and further en- 
join| | Customs from classifying or liquidating ICP’s white sauce in a 


Prior to this motion for a preliminary injunction, there has been substantial litigation 
in this case. See Int'l Custom Prods., Inc. v. United States, 29 CIT___,____, 374 F 
Supp. 2d 1311 (2005) (holding Customs’ notice of action reclassifying ICP’s white sauce to be 
null and void); Int'l Custom Prods., Inc. v. United States, 29 CIT ___ 
05-117 (Sept. 1, 2005) (not published in the Federal Supplement) (granting ICP’s request 
for expedited briefing while holding that Customs did not violate a previous Court order by 
imposing continuous-entry bonds on ICP’s white sauce); Int'l Custom Prods., Inc. v. United 
States, 29 CIF .__, , slip op. 05-145 (Nov. 8, 2005) (not published in the Federal 
Supplement) (finding ICP’s claim concerning unlawful imposition of single-entry bonds on 
future entries to be moot and lacking a justiciable issue) 


; slip op. 


3The new rate amounts to an approximate 2400 percent increase from roughly 
{I |] per kilogram, the rate applied in accordance with the Ruling Letter. The 
{I |] figure is the result of calculating the rate as to volume so that it might be 
compared to HTSUS 0405.20.3000, which is calculated on volume. See Conf. R. Annex A, 
Ex. 6. 





U.S. COURT OF INTERNATIONAL TRADE 59 


manner inconsistent with [the Ruling Letter] during the pendency of 
this action.” Compl. of 11/14/05 at 21. Should an injunction be issued, 
plaintiff's merchandise entered prior to a final judicial determina- 
tion would be liquidated* at the duty determined by the ultimate 
outcome. Should the injunction not issue, during the pendency of 
this action plaintiff could be required to pay or deposit the increased 
duty on its entries. Should plaintiff ultimately prevail, by protesting 
the liquidation it would receive a refund of the duties paid or depos- 
ited, plus interest. See 19 C.F.R. § 159.51 (2005) (“Liquidation of en- 
tries shall not be suspended simply because issues involved therein 
may be before the Customs Court” in pending litigation, since the 
importer may seek relief by protesting the entries after liquida- 
tion.”). With respect to the relief requested in the underlying action, 
plaintiff asks that the Revocation be declared unlawful.® Plaintiff 
claims 28 U.S.C. § 1581(i)(4) as the basis of jurisdiction. Pl.’s Conf. 
Mem. of Points and Authorities in Supp. of Pl.’s Mot. for a Prelim. 
Injunction (“Pl.’s Mot.”) at 6. While the validity of this jurisdictional 
claim is not without doubt, see infra Part IV (relating to likelihood of 
success on the merits), “it is not imperative that this court conclu- 
sively determine jurisdiction over an action as a predicate to ruling 
on the merits of such threshold equitable relief.” Ugine & Alz Belg., 

N.V. v. United States, 29 CIT ____ , ___ , slip op. 05-113 at 5-6 | Aug. 


* Liquidation is the “final computation or ascertainment of the dutie or drawback ac- 
cruing on an parole 19 C 7 R. § 159.1 (2005); see also Ammex, Inc United States, 419 
F.3d 1342, 1345 n.1 (Fed. Cir. 2005 

> Prior to 1980, this Court was called the Customs Court. The Customs Court Act of 1980 
changed not only the name of the Court to the United States Court of International Trade, 
but also altered its powers. See Customs Court Act of 1980, Pub. L. No. 96-417, 94 Stat 
1728 

° Plaintiff styles its request for relief as a 

request[ | that the Court issue a preliminary injunction enjoining [the Revocation] from 

taking effect during the pendency of this action and further enjoining Customs from clas- 

sifying or liquidating ICP’s white sauce in a manner inconsistent with [the Ruling Let- 
ter] during the pendency of this action; and that this Court enter judgment 
1) declaring unlawful and setting aside [the Revocatior 
ordering Defendant not to enforce [the Revocation]; 
ieclaring that ICP’s white sauce is properly classified under HTSUS 2103.90.9091; 
ordering that [the Ruling Letter] shall remain in effect 


enjoining Defendant from taking any actions with respect to ICP’s imports that are 
t 0 I 
inconsistent with [the Ruling Letter]; 


ordering Defendant to provide ICP with an additional 5 months to import from the 
effective date of the Revocation if the Revocation is upheld by this Court; 


ordering Defendant to pay ICP the reasonable attorney fees, expenses, and court 
costs incurred by ICP and as to which it is entitled under the Equal Access to Jus- 
tice Act; and 


8) awarding ICP such other and further relief as the irt deems appropriate 


Yompl. of 11/14/05 at 21-22 
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29, 2005) (not published in the Federal Supplement). For the reasons 
set forth below, the court denies plaintiff’s motion. 


DISCUSSION 


To obtain the extraordinary relief’ of an injunction prior to trial, 
the movant bears the burden of establishing that: (1) it will suffer ir- 
reparable harm if preliminary relief is not granted; (2) the public in- 
terest would be better served by the relief requested; (3) the balance 
of the hardships tips in the movant’s favor; and (4) the movant is 
likely to succeed on the merits at trial. See FMC Corp. v. United 
States, 3 F.3d 424, 427 (Fed. Cir. 1993) (citing Zenith Radio Corp. v. 
United States, 710 F.2d 806, 809 (Fed. Cir. 1983)). In its analysis, the 
Court need not assign equal weight to each factor. Rather, the “cru- 
cial factor [in granting a preliminary injunction] is irreparable in- 
jury.” Corus Group PLC v. Bush, 26 CIT 937, 942, 217 F. Supp. 2d 
1347, 1354 (2002) (citing Elkem Metals Co. v. United States, 25 CIT 
186, 190, 1385 F. Supp. 2d 1324, 1329 (2001)). The court will address 
each part of the test in turn. 


[. Irreparable Harm 


In support of its motion, plaintiff has submitted the affidavits of 
(1) Dennis V. Raybuck, president and founder of ICP of DuBois, 
Pennsylvania (“Raybuck Declaration” or “Raybuck Decl.”); (2) the 
president and chief operating officer” of what ICP refers to as “Sup- 


plier A” for purposes of confidentiality; and (3) Gregory L. Wade, the 
global Chief Technical Officer of MolsonCoors Brewing Company in 
Montreal, Quebec and Denver, Colorado (“Wade Decl.”). See Conf. R. 
Annex A, Exs. 2,” 5; Conf. R. Annex B, Ex. 6.'° Plaintiff relies prima- 
rily on the Raybuck Declaration to establish that, in the absence of a 
preliminary injunction, ICP will suffer irreparable harm. Irreparable 
injury or harm is harm “which cannot receive reasonable redress in 
a court of law.” Connor II v. United States, 24 CIT 195, 197 (2000) 


‘This Court recognizes that “[a] preliminary injunction is extraordinary relief that is 
available only on a special showing of need for relief pendente lite. . . .” MercExchange, LLC 
v. eBay, Inc., 401 F.3d 1323, 1339 (Fed. Cir. 2005). 


Q 


LI |], the president and chief operating officer of [| 
|], the U.S. subsidiary of [| 
]]. Conf. R. Annex A, Ex. 5. 

YICP has submitted two different versions of the Raybuck Declaration. See Conf. R. An- 
nex A, Ex. 2; Conf. R. Annex B, Ex. 5. The two documents contain the same information up 
to and including paragraph 22; however the document in Annex B stops at that paragraph, 
while the document in Annex A continues through paragraph 40. For purposes of this opin- 
ion, the court’s citations are to the Annex A declaration. 

10TCP has also proffered affidavits of Bernard D. Liberati, ICP’s customs broker, and 
John F. Michel, the president and senior underwriter of Trade Risk Guaranty, Inc., the com- 
pany that issues ICP its customs bonds. See Conf. R. Annex A, Exs. 3, 4. While these affida 
vits are not relevant to the instant motion, they may be relevant to the underlying action. 
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(not reported in the Federal Supplement) (internal quotation marks 
omitted) (internal citations omitted); see also Zenith Radio, 710 F.2d 
at 809. 

ICP’s primary claim” is that its importation business cannot sur- 
vive if Customs is permitted to revoke its Ruling Letter and reclas- 
sify the white sauce as a dairy spread. See Pl.’s Mot. at 13. As ICP 
explains, “(t]he new classification would subject ICP’s imports to pro- 
hibitively high tariffs, increasing the applicable duty rates by over 
2400 percent. ICP cannot afford to remain in business with such ex- 
orbitant costs.” Id.;'* see also Conf. R. Annex A, Ex. 10. 

ICP further argues that it will lose the goodwill of its largest sup- 
plier, Supplier A, if an injunction is not issued, since ICP will not be 
able to purchase the amount” of white sauce that it is contractually 
obligated to purchase. Pl.’s Mot. at 15. Indeed, ICP’s president as- 
serts that the company is “in serious danger of losing the goodwill of 
both [its largest customer,‘* which ICP refers to as “Customer A” for 
purposes of confidentiality], and Supplier A,” resulting in “significant 
damage to [its] reputation in the industry.” Raybuck Decl. ¥ 27 at 
10-11. Thus, absent an injunction, ICP insists that it will suffer ir- 
reparable harm to its relationships with both its supplier and cus- 
tomer. Id. at 11. 

Finally, ICP maintains that if Customs is not immediately en- 
joined from revoking the Ruling Letter, ICP will face substantial 
business uncertainty. Specifically, “[u]ntil [ICP] can be certain that 
lits] white sauce will be able to enter under the advance ruling, 


[ICP] [is] unable to give Supplier A the advance notice that it re- 
quires to accommodate ICP within its production cycle.” Raybuck 
Decl. { 24 at 9. ICP explains: 


\1 Plaintiff makes several other arguments concerning injury it claims will be suffered, 
in the absence of an injunction, by (1) a related company’s manufacturing plant, see 
Raybuck Decl. § 1 at 1, and (2) an unrelated purchaser of its merchandise, see id. | 26 at 
10. Because neither of these corporate entities is a party to this action, these arguments 
cannot be heard as proof of the irreparable harm facing ICP. See Heartland By-Products, 
Inc. v. United States, 23 CIT 754, 760, 74 F. Supp. 2d 1324, 1331 (1999), rev'd on other 
grounds, 264 F.3d 1126 (Fed. Cir. 2001) (holding that a party cannot demonstrate the pres- 
ence or absence of irreparable harm “based on the potential financial abilities of a 
nonparty.” 

12TCP claims that 


Just on the entries of white sauce that ICP is scheduled to make between October 1, 
2005 and September 30, 2006 to meet its purchase and supply contracts for the fiscal 
year, the increased duties required by the Revocation equate to over [| 1] 
In contrast, ICP’s entire net income during each of the last three fiscal years prior to 
2005 was only about [[ |]. In other words, the new duties for one year 
would amount to over [| ]] ICP’s net income for the year. 


Pl.’s Mot. at 13; see also Conf. R. Annex A, Ex. 10 


13TCP claims that this amount is [[ |] pounds. See Raybuck Decl. | 23 
at 9. 
FSi |]. See id. YJ 26 at 10. 





62 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 6, FEBRUARY 1, 2006 


Supplier A has an eight-month production cycle. Supplier A be- 
gins its production of white sauce and other products in early 
August of each year, and it requires two months to plan the ca- 
pacity of its plants for production during that annual period. 
The lead time needed by Supplier A means that ICP has al- 
ready lost any potential supply of white sauce for the first six 
months of Supplier A’s eight month production cycle, and it may 
lose another month during the course of this litigation. 


Pl.’s Mot. at 19-20. 
Defendant first contends that any irreparable harm to ICP is self 
created. 


On November 10, 2005, [lawyers for Customs] notified 
ICP...that jurisdiction was not proper under 28 U.S.C. 
§ 1581(i), as jurisdiction appeared manifestlyadequate under 
28 U.S.C. § 1581(a), and under 28 U.S.C. § 1581(h).... [De- 
fendant] offered to work out an expedited schedule under those 
jurisdictional bases which would provide ICP with a very rapid 
resolution of its action.... [Defendant] informed ICP [that] 
[it]}would be happy to work with ICP to obtain a denied protest 
within hours after the effective date of the ruling revoca- 
tion.... [T]he parties could agree that ICP would bring in a 
test shipment of its dairy spread on January 2, 2006. The dairy 
spread would be liquidated that day... with ICP filing a pro- 
test on the day of liquidation. In addition, the protest would be 
denied immediately, so ICP would have the ability to timely 
commence an action under 28 U.S.C. § 1581(a) within a day or 
two of January 2, 2006. 


Def.’s Mem. in Resp. to Pl.’s App. for Prelim. Injunction and in Supp. 
of Def.’s Mot. to Dismiss (“Def.’s Mem.”) at 7, 10—11 (footnote omit- 
ted). Despite this offer, defendant maintains that ICP “knowingly 
chose a course of action which involved significant jurisdictional 
problems... .” Jd. at 20. 

Next, defendant argues that, even if ICP were to obtain a prelimi- 
nary injunction, it would not provide ICP with any protection 
against alleged irreparable harm. Defendant explains: 


ICP is seeking a preliminary injunction preventing Customs 
from liquidating its entries as dairy spread (as opposed to seek- 
ing an injunction affirmatively requiring the liquidation of en- 
tries as a sauce preparation). However, the injunction styled by 
ICP would not provide it with any financial protection. As 
noted previously, ICP claimed its alleged financial harm arose 
from the uncertainty about the validity of [the Revocation]. 
Here, even if ICP were granted the preliminary injunction it 


15 See also {| ]] Decl. 11 6, 7 at 2. 
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seeks, and Customs were prevented from liquidating its entries 
as dairy spread during the pendency of the injunction, ICP 
would have no financial certainty because if the Government 
prevails in this action, Customs will - properly - liqui- 
date all of these entries subject to the preliminary in- 
junction as dairy spread. 


Def.’s Mem. at 17 (emphasis in original). In other words, defendant 
argues that, should it prevail on the merits, Customs will liquidate 
all of the entries at the higher duty required of dairy spread. Thus, 
according to defendant, an injunction will remove none of the uncer- 
tainty as to the validity of the Ruling Letter because this uncer- 
tainty will only end at the conclusion of the underlying litigation. 
More fundamentally, defendant argues that the evidence proffered 
by ICP is insufficient to establish irreparable harm. First, defendant 
asserts that a substitute domestic supply of white sauce is available 
to ICP, and that ICP’s own witness bears this out. Defendant states: 
ICP’s own expert Gregory L. Wade, in his declaration dated 
September 22, 2005, submitted as part of ICP’s supporting 
documents, stated at paragraph 13: 


Dozens of manufacturers and refiners in the United States 
have the capacity to deliver fat preparations of almost infi- 
nite variety, using fat sources singly or in combination. These 
companies|’] ... principal mode of selling their products is 
through an employed sales force or sales agents that visit the 


sauce and dressing manufacturers and demonstrate how 
their fat preparation specifications meet the manufacturers’ 
need. 


Def.’s Mem. at 21 (emphasis omitted); Wade Decl. § 13 at 5. 

In addition, defendant insists that ICP has failed to document any 
of its present or prospective lost sales with contracts or sales figures. 
Rather, ICP’s evidence “consisted mainly of a declaration from ICP’s 
president and that of its chief dairy spread supplier.”’© Def.’s Mem. 
at 23. 

The crucial factors in determining whether irreparable harm ex- 
ists are the immediacy of the harm and the inadequacy of future cor- 
rective relief. See Nat'l Juice Prods. Ass’n v. United States, 10 CIT 
48, 53, 628 F. Supp. 978, 984 (1986). Plaintiffs seeking preliminary 
injunctions bear an “extremely heavy burden,” particularly with re- 


16 With respect to economic harm, Mr. Raybuck states that: 

We are struggling to hold on to our white sauce suppliers, our white sauce 
customers, .. . and all the goodwill that we have built up over the 17 years of our white 
sauce business, without the major source of our income. I do not think we will be able to 
sustain this current situation much longer. Our import business will soon collapse... . 


Raybuck Decl. J 35 at 14. 
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spect to demonstrating irreparable harm. Shandong Huarong Gen. 
Group Corp. v. United States, 24 CIT 1279, 1282, 122 F. Supp. 2d 
1367, 1369 (2000). “It is not enough merely to establish a possibility 
of injury, even where prospective injury is great. A presently exist- 
ing, actual threat must be shown.” Jd. at 1282, 122 F. Supp. 2d at 
1370 (internal quotation marks omitted). 

As noted by defendant, in making its case for irreparable injury, 
ICP relies almost entirely’’ on the Raybuck Declaration. It has sub- 
mitted no financials, contracts, or other proof to make its case. Con- 
sidering the heavy burden it is required to carry, an examination of 
the Raybuck Declaration reveals that it is simply inadequate to its 
task. 

First, ICP has failed to produce any probative evidence of the eco- 
nomic losses that would result from the imposition of the new duty. 
Rather, plaintiff has presented the unsupported conclusory state- 
ments of Mr. Raybuck. “[A] prayer for an injunction based solely on 
affidavits should be denied unless the affidavits attest with crystal 
clarity and without speculation to the imminence of real injury to 
the movant.” Leland v. Morin, 104 F. Supp. 401, 404 (D.C.N.Y. 1952); 
see also Shree Rama Enters. v. United States, 21 CIT 1165, 1168, 983 
F. Supp. 192, 195 (1997) (“[Alffidavits submitted by interested par- 
ties are weak evidence, unlikely to justify a preliminary injunc- 
tion.”); Elkem Metals Co. v. United States, 25 CIT 186, 192, 135 F. 
Supp. 2d 1324, 1331 (2001). 

Second, even if the court were to credit plaintiff’s claim that it 
would be financially unable to import white sauce at the new rate, 
ICP has not shown that it would be unable to purchase the white 
sauce from a domestic supplier. That such a supply is available is 
evident from both the Raybuck and Wade Declarations.’® It is appar- 
ent, however, that ICP has made no effort, at least no effort that it is 
willing to reveal to the court, to determine if a domestic supply is 
available and, if so, at what price. Nor, for that matter, has plaintiff 
seemingly sought out an imported product that would fill its needs. 
This is particularly puzzling since it is apparent that, for a signifi- 
cant period prior to importing its own supply, ICP relied solely on an- 
other importer to satisfy its demands. See Raybuck Decl. § 5 at 2. 

Third, plaintiff has failed to provide this court with any specific 
evidence relating to the terms of its present contractual relation- 
ships or its financial situation. In addition, plaintiff has not substan- 
tiated its claim that, in the event plaintiff is forced to raise the price 


17 The only other proof, the affidavit of Supplier A’s president and CEO, pertains to the 
nature of Supplier A’s production schedule and the prospective harm to Supplier A should it 
lose ICP’s business. See generally [| |] Decl., Conf. R. Annex A, Ex. 5. 

18 Mr. Raybuck acknowledges the availability of a domestic source but further states that 
a domestic substitute would not be available “except at prices well above the price of [ICP’s] 
imported white sauce.” Raybuck Decl. J 3 at 2. 
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of its white sauce to offset the effect of the new duty, its customers 
will choose to purchase white sauce from another source. Indeed, 
plaintiff has submitted, at best, weak evidence suggesting what ef- 
fect a denial of its motion would have on the health of the company. 
See Thyssen Steel Co., Sw. Div. of Thyssen Inc. v. United States, 13 
CIT 323, 326, 712 F. Supp. 202, 205 (1989) (“Plaintiff ... must set 
forth sufficient documentation to support its allegations in establish- 
ing the threat of irreparable harm. Plaintiff bears a heavy burden in 
producing this evidence.”) (citations omitted). Plaintiff has not “bol- 
stered these affidavits through independent evidence indicating ex- 
actly how and when [the denial of the injunction] would force it out 
of business.” Shandong, 24 CIT at 1283, 122 F. Supp. 2d at 1371; see 
also Companhia Brasileira Carbureto de Calcio v. United States, 18 
CIT 215, 217 (1994) (not reported in the Federal Supplement) (“No 
hard evidence was submitted to the court indicating what specific ef- 
fect loss of such sales would have upon [plaintiff].”); Shandong, 24 
CIT at 1284, 122 F. Supp. 2d at 1371 (denying plaintiff’s motion for a 
preliminary injunction because, among other things, “Plaintiff. . . of- 
fered no proof that it would be unable to... sustain its business 
throughout the course of this litigation.”). 

With respect to ICP’s claim of prospective loss of goodwill owing to 
its inability to fulfill its contracts, plaintiff has presented no evi- 
dence other than Mr. Raybuck’s declaration that this is the neces- 
sary result of the increased duties. For instance, it has not produced 
its contracts with either Supplier A or Customer A so it is impossible 
to know if a loss of goodwill will result under their provisions. See In- 
ner Secrets/Secretly Yours, Inc. v. United States, 19 CIT 281, 286, 
876 F. Supp. 283, 287 (1995) (stating that, by not submitting sub- 
stantive evidence indicating that “contract losses or a damaged repu- 
tation as a reliable supplier [would] occur,” plaintiff failed to demon- 
strate irreparable harm). 

Finally, plaintiff’s claims with respect to financial uncertainty are 
unconvincing. That is, it is difficult to see how any financial cer- 
tainty is achieved by the issuance of an injunction. This is because 
any certainty of what duties will finally be imposed must await a fi- 
nal determination on the merits. 

Because plaintiff’s claims concerning potential financial harm, 
loss of goodwill, and business uncertainty are either unsupported by 
objective evidence or lack a logical explanation, the court finds that 
plaintiff has failed to demonstrate that it will face immediate and ir- 
reparable loss should liquidation of its merchandise not be enjoined. 
Thus, plaintiff has not made a showing sufficient to support a find- 
ing of irreparable harm. 


II. Public Interest 


Although the “[flailure of an applicant to bear its burden of per- 
suasion on irreparable harm is ground to deny a preliminary injunc- 
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tion, [without] conclusively determin|[ing] the other criteria,” in this 
case, the remaining factors merit examination. Bomont Indus. v. 
United States, 10 CIT 431, 437, 638 F. Supp. 1334, 1340 (1986); see 
also Corus Group., 26 CIT at 942, 217 F. Supp. 2d at 1354. With re- 
spect to whether the grant of a preliminary injunction will better 
serve the public interest, plaintiff insists that 


> 


When a small company like ICP has relied on Customs’ “defini- 
tive interpretation of applicable law,” to build its business, the 
public interest is served by permitting that company to remain 
in operation while it challenges the agency’s reversal of that in- 
terpretation. Absent a preliminary injunction, ICP’s import 
business will fail. If ICP is forced to close its doors, rather than 
resume its import business, the Government will be unable to 
collect any further revenue from ICP, the DuBois, Pennsylvania 
economy will suffer the loss of a viable business and prospec- 
tive jobs, and current ICP employees would lose their liveli- 
hoods. 


And when so fundamental a principle of Customs’ policy as “in- 
formed compliance” is thrown into doubt by a revocation sup- 
ported by neither facts nor law, the public interest is served by 
enjoining that revocation until the merits can be fully and 
fairly considered. 


Pl.’s Mot. at 62-63 (internal citations omitted). 

Plaintiff is apparently claiming that the public interest is best 
served if the United States collects some, but not all, of the duties 
that may be ultimately owed, and that there is a public interest in 
the continuing employment of ICP’s workers and the reliance on “in- 
formed compliance.” While there may be some merit in plaintiff’s ar- 
guments regarding its workers’ continued employment and the use- 
fulness of informed compliance,'? ICP’s argument with respect to the 
payment of duties misses the mark. Indeed, ICP’s plan seems to be 
to default on its obligations with respect to duties owed should it lose 
on the merits. That is, one of plaintiff’s primary arguments is that it 
is unable to pay the duties under the new tariff classification.”° 
Should an injunction issue and defendant ultimately prevail, plain- 
tiff’s entries made during the pendency of this action will be liqui- 


19Tt is difficult, however, to see how the cause of informed compliance would be further 
advanced by the issuance of plaintiff’s proposed injunction than it would be by a review of 
the underlying merits of plaintiff’s case. 

20 Plaintiff insists that if an injunction does not issue, it will be unable to pay the duties 
under either classification, depriving the public fisc of the over [| }] ICP 
currently pays. Additionally, ICP argues, it “will no longer pay the approximately 
{[ |] that it currently pays, further causing a loss of revenue to 
the Government.” Pl.’s Mot. at 22 n.4. 
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dated at the new, higher rate. Plaintiff’s inability to pay the assessed 
duties would result in its default and a loss of duties to the Treasury. 
As noted by the Government, 


[Blecause ICP readily admits it cannot pay the increased duties 
required under [the Revocation], if ICP does not prevail on the 
merits of this action in the end, and Customs has to reliquidate 
these entries as dairy spread, the chance to actually recover the 
duty itself on these entries is permanently lost. 


Def.’s Mem. at 48-49 (emphasis omitted). In other words, for defen- 
dant, the issuance of an injunction will not serve the public interest 
because of the potential loss of revenue should it prevail on the mer- 
its. 

The court finds that, while ICP has not demonstrated that the 
public would be better served by the issuance of a preliminary in- 
junction, the defendant’s arguments with respect to the potential 
loss of revenue to the government have merit, and that this part of 
the four-part test favors defendant. 


III. Balance of Hardships 


“An inquiry into the balance of hardships requires this Court to 
determine which party will suffer the greatest adverse effects as a 
result of the grant or denial of the preliminary a ” Ugine- 
Savoie Imphy v. United States, 24 CIT 1246, 1250, 121 F. Supp. 2d 
684, 688 (2000). This court has already cas that plaintiff has 
not shown that it will be irreparably harmed absent an injunction. 
Nonetheless, there can be little doubt that having to pay the higher 
duty under the new tariff classification, or having to find a domestic 
source for its merchandise would amount to a substantial hardship. 
The court also finds, however, that defendant will endure a signifi- 
cant hardship of its own should an injunction be granted and plain- 
tiff not prevail in the underlying action, i.e., the aforementioned loss 
of revenue in the event that the duty contained in the Revocation is 
ultimately found to be correct. Given that both parties face signifi- 
cant hardships based on the adjudication of this motion, this factor 
does not tip in favor of plaintiff. 


IV. Likelihood of Success on the Merits 


With respect to the question as to whether plaintiff has demon- 
strated that it is likely to succeed on the merits, two issues are pre- 
sented: first, whether this court has the age to hear plain- 
tiff’s case, and second, whether the merits of plaintiff's cause 
indicate that the court will find for it at trial. 

Regarding the first issue, the Court of Appeals for the Federal Cir- 
cuit (“Federal Circuit”) has indicated that the question of jurisdiction 
closely affects a plaintiff’s likelihood of success on the merits. See 
U.S. Ass’n of Importers of Textiles and Apparel v. United States Dep’t 
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of Commerce, 413 F.3d 1344, 1348 (Fed. Cir. 2005). In urging that 
this court has jurisdiction over its case, plaintiff relies on two theo- 
ries: (1) that the substantially larger duties ICP would be required to 
pay if the Revocation is upheld would prohibit the continued impor- 
tation of its white sauce because resale at a reasonable price after 
importation would be impossible and, thus, ICP will cease business 
prior to obtaining a final court ruling, thereby rendering other judi- 
cial remedies inadequate; and (2) that, since no other subsection of 
§ 1581 would permit both the expedited treatment necessary for the 
company to survive and the entry of an injunction, those subsections 
are manifestly inadequate.”! Pl.’s Mot. at 6. Specifically, plaintiff 
contends that 


Jurisdiction under Section 1581(a) is...inadequate here 
because .. . ICP would be out of business by the time a Section 
1581(a) case could be brought. Furthermore, jurisdiction under 
Section 1581(h) is inadequate because the relief that ICP seeks 
is not limited to declaratory relief, which is the only form of re- 
lief available under Section 1581(h). 


Id. at 7. Defendant claims that the court lacks jurisdiction because, 
in its view, 28 U.S.C. §§ 1581(a) and 1581(h) each provide adequate 
bases upon which this court may grant relief. Indeed, defendant 
states that “Congress did not intend section 1581(i) to be used as a 
vehicle to circumvent the jurisdictional scheme when another basis 


of jurisdiction is adequate. Moreover, . . . section 1581(i) was not in- 
tended to create new causes of action, nor was it meant to supersede 
more specific jurisdictional provisions.” Def.’s Mem. at 8-9. Pending 
final briefing on the issue of jurisdiction, the court finds that the par- 
ties’ arguments are sufficiently strong so as to prevent this issue 


21 Where the relief provided by the other subsections of 28 U.S.C. § 1581 is manifestly 
inadequate, 28 U.S.C. § 1581(i) grants this court residual jurisdiction over 


any civil action commenced against the United States... that arises out of any law of 
the United States providing for — 


(1) revenue from imports or tonnage; 


(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons 
other than the raising of revenue; 


(3) embargoes or other quantitative restrictions on the importation of merchandise for 
reasons other than the protection of public health or safety; or 


(4) administration and enforcement with respect to the matters referred to in para- 
graphs (1)-(3) of this subsection and subsections (a)—(h) of this section 


28 U.S.C. § 1581(i) (2000); see also Mukand Intl, Ltd. v. United States, 29 
or =. , Slip op. 05-164 at 4 (Dec. 22, 2005) (not published in the Federal Supple- 
ment) (“Litigants may not invoke jurisdiction under § 1581(i) ‘when jurisdiction under an- 
other subsection of § 1581 is or could have been available, unless the remedy provided un- 
der that other subsection would be manifestly inadequate.’ ” (quoting Miller & Co. v. United 
States, 824 F.2d 961, 963 (Fed. Cir. 1987))). 
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from favoring either. As a result, on the issue of jurisdiction, plaintiff 
does not find aid for its claim that it will prevail on the merits. 

As to whether the strength of plaintiff’s case indicates that it will 
succeed on its claims in the underlying action, the court again finds 
that each side has a substantial case. In support of its argument that 
success on the merits favors its motion, plaintiff says: 


ICP demonstrates ... that the premises of the Revocation are 
fabricated. ... ICP shows that its white sauce is correctly clas- 
sified under HTSUS 2103 in accordance with General Rule of 
Interpretation (“GRI”) 1.... ICP establishes that classification 
under HTSUS 2103 also is consistent with GRI 3(a).... ICP 
lalso] shows that the white sauce is properly classified under 
HTSUS 2103 in accordance with GRI 3(c).... Finally, ... ICP 
demonstrates that the Revocation unlawfully deprives ICP of 
its due process rights. Because the Revocation is wholly with- 
out merit and reflects a reckless disregard for the law, ICP is 
highly likely to prevail in this action. 


Pl.’s Mot. at 22. 

Defendant maintains that the Ruling Letter was properly revoked 
“because [Customs] determined that the ruling was in error and not 
in accord with Customs’ current views.” Def.’s Mem. at 28 (footnote 
omitted). Moreover, defendant sets out, in considerable detail, its 
case asserting that Customs’ classification of plaintiff’s white sauce 
under HTSUS heading 0405 was not arbitrary and capricious and 


was in accordance with the law. See id. at 28-29; see generally id. at 
32-37 (analyzing Customs’ classification under the factors set forth 
in United States v. Carborundum Co., 63 C.C.P.A. 98, 102, 536 F.2d 
373, 377 (Fed. Cir. 1976)). 

At present, the law concerning the standard for establishing likeli- 
hood of success on the merits at trial is unclear. In a recent case, the 
Federal Circuit articulated the competing standards as “serious, 
substantial, difficult, and doubtful questions regarding the mer- 
its...[;] [whether] the likelihood of success and harm-related 
prongs are viewed as a continuum in which the required showing of 
harm varies inversely with the required showing of meritorious- 
ness ... [;] [and whether] the movant [demonstrated] at least a fair 
chance of success on the merits... .” U.S. Ass’n of Importers, 413 
F.3d at 1347 (internal quotation marks omitted). The Court, how- 
ever, refrained from clarifying the standard stating that “we need 
not, and thus do not, resolve the dispute over the legal standard ap- 
plicable in the Federal Circuit... .” Jd. This court has held that 
“(wjhere it is clear that the moving party will suffer substantially 
greater harm by the denial of the preliminary injunction... it will 
ordinarily be sufficient that the movant has raised serious, substan- 
tial, difficult and doubtful questions that are the proper subject of 
litigation.” Ugine-Savoie Imphy, 24 CIT at 1251, 121 F. Supp. 2d at 
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689 (internal quotation marks omitted); see also Int'l Bhd. Of Elec. 
Workers v. United States, 29 CIT___,___., slip op. 05-11 at 13 
(Jan. 27, 2005) (not published in the Federal Supplement). In any 
event, “the movant’s evidence and arguments must actually be 
weighed against those of the non-movant to determine whether the 
movant [has established] likelihood of success” on the merits. U.S. 
Ass’n of Importers, 413 F.3d at 1347. 

In this case, plaintiff has failed to demonstrate that it will suffer 
greater harm by the denial of injunctive relief than would be suf- 
fered by defendant should the injunction be granted. That being the 
case, plaintiff cannot claim that it has met the “serious, substantial, 
difficult and doubtful questions” standard. As noted above, weighing 
each side’s case has demonstrated that neither party has shown that 
it is likely to prevail on the merits. Thus, as to the fourth part of the 
four-part test, plaintiff has failed to establish its entitlement to re- 
lief. 


CONCLUSION 


Because the court has found that plaintiff has satisfied no part of 
the four-part test, its motion for a preliminary injunction is denied. 
Judgment shall be entered accordingly. 


II ra 


SLIP OP. 06-6 
BEFORE: HON: EVAN J. WALLACH, JUDGE 


ORLANDO FooD CorpP, INC., Plaintiff, v. UNITED STATES, Defendant. 
Court No. 02—00593 


JUDGMENT IN CONFORMITY WITH MANDATE 


In conformance with the mandate issued by the United States 
Court of Appeals for the Federal Circuit on December 13, 2005, in 
Orlando Food Corp. v. United States, Appeal No. 04-1612, reversing 
this Court’s decision at Slip Op. 04—95 (August 3, 2004), it is hereby 

ORDERED THAT U.S. Customs and Border Protection shall pay 
interest in accordance with 19 U.S.C. §§ 1505(b) and (c) on the 
amount previously refunded on the subject entry pursuant to Section 
§ 1408 of the Tariff Suspension and Trade Act of 2000, Pub. L. 106— 
476, 114 Stat. 2101, 2148 (Nov. 9, 2000), calculated from the date of 
deposit of estimated duties to the date of reliquidation, plus interest 
on that amount as provided by law. 
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Slip Op. 06-7 
BEFORE: SENIOR JUDGE NICHOLAS TSOUCALAS 
UNITED STATES OF AMERICA, Plaintiff, v. FORD MOTOR COMPANY, De- 


fendant. 
Court No. 05—00284 
{[Defendant’s Motion to Dismiss is granted. Case dismissed.] 
January 13, 2006 


Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director, Patricia M. 
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (David A. Levitt); of counsel: Kathleen Bucholtz, United 
States Customs and Border Protection, for the United States, plaintiff. 

Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP (Robert B. Silverman, 
David M. Murphy, Steven P. Florsheim, Robert F. Seely, and Frances P. Hadfield); of 
counsel: Paulsen K. Vandevert, for Ford Motor Company, defendant. 


OPINION 


TSOUCALAS, Senior Judge: Ford Motor Company, (“Ford”), 
defendant, moves for dismissal pursuant to USCIT R. 12(b) on the 
grounds that (1) issue preclusion prevents the Bureau of Customs 
and Border Protection of the Department of Homeland Security 
(“Customs”)’, plaintiff, from litigating the current action and (2) the 


statute of limitations has run on Customs’ claims before the present 
action was initiated. Specifically, Ford contends that Customs is 
barred from litigating the present action under the doctrine of issue 
preclusion as they are disregarding previous court findings on the 
same issues, factual findings and conclusions. Ford further asserts 
that the statute of limitations bars Customs from seeking penalties 
and duties as no valid waiver was in place when Customs com- 
menced the present action. Customs responds that the litigation is 
not barred under the doctrine of issue preclusion as previous court 
findings do not settle the present question of penalties. Customs fur- 
ther responds that a valid waiver of the statute of limitations did ex- 
ist when it filed the case at bar. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 28 U.S.C. 
§ 1582 (2000). 


1The United States Customs Service was renamed the Bureau of Customs and Border 
Protection of the Department of Homeland Security, effective March 1, 2003. See Homeland 
Security Act of 2002, Pub. L. No. 107-296, § 1502, 116 Stat. 2135 (2002); Reorganization 
Plan for the Department of Homeland Security, H.R. Doc. No. 108-32 (2003). 
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STANDARD OF REVIEW 


A court should not dismiss a complaint for failure to state a claim 
upon which relief may be granted “unless it appears beyond doubt 
that the plaintiff can prove no set of facts in support of his claim 
which would entitle him to relief.” Conley v. Gibson, 355 U.S. 41, 
45-46 (1957); see also Halperin Shipping Co., Inc. v. United States, 
13 CIT 465, 466 (1989). Moreover, the Court must accept all well- 
pleaded facts as true and view them in the light most favorable to 
the non-moving party. See United States v. Islip, 22 CIT 852, 854, 18 
F. Supp. 2d 1047, 1051 (1998) (citing Gould, Inc. v. United States, 
935 F.2d 1271, 1274 (Fed. Cir. 1991)). A pleading that sets forth a 
claim for relief must contain “a short and plain statement” of the 
grounds upon which jurisdiction depends and “of the claim showing 
that the pleader is entitled to relief... .” USCIT R. 8(a). “To deter- 
mine the sufficiency of a claim, consideration is limited to the facts 
stated on the face of the complaint, documents appended to the com- 
plaint, and documents incorporated in the complaint by reference.” 
Fabrene, Inc. v. United States, 17 CIT 911, 913 (1993). Accordingly, 
the Court must decide whether plaintiff is entitled to offer evidence 
in support of its claim, and not whether plaintiff will prevail in its 
claim. See Halperin, 13 CIT at 466. 


DISCUSSION 
I. Background 


This action involves eleven entries of engines and transmissions 
(“Complaint Entries”). See Mem. Law Supp. Def.’s Mot. Dismiss 
(“Ford’s Mem.”) at 1; Mem. Opp’n Def.’s Mot. Dismiss Compl. (“Cus- 
toms’ Mem.”) at 5. In 1983, Ford applied to the Foreign Trade Zone 
Board (“FTZ Board”) for approval in establishing a Foreign Trade 
Subzone (“FTSZ”) in Louisville, Kentucky. See Ford’s Mem. at 3; 
Customs’ Mem. at 2. The FTZ Board granted Ford’s request in 1984. 
See Ford’s Mem. at 4; Customs’ Mem. at 2. A FTSZ is a geographic 
area located within the United States that can be treated as being 
outside the customs territory of the United States. See Ford’s Mem. 
at 3; Customs’ Mem. at 2. Importers can choose to pay duties on 
goods either at the rate applicable to the foreign merchandise upon 
admission to the area, or on the emerging product if used in manu- 
facturing within the FTSZ. See id.; Customs’ Mem. at 2. 

In 1985 and 1986, the duty rate on finished imported cars was 2.6 
percent ad valorem while the duty rate for foreign-made engines and 
transmissions was 3.3 percent ad valorem. See Ford’s Mem. at 3; 
Customs’ Mem. at 2. The duty rate on finished imported trucks was 
25 percent ad valorem. See Ford’s Mem. at 3; Customs’ Mem. at 5. 
Ford intended to take advantage of the duty differential between the 
parts and the completed car through an “inverted tariff program” by 
admitting car engines and transmissions into the FTSZ as foreign 
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merchandise. See Ford Mem. at 3—4; see also Customs’ Mem. at 2. 
The merchandise would then be incorporated into finished cars 
within the FTSZ and subsequently be withdrawn for entry into the 
United States. See id.; see also Customs’ Mem. at 2. Ford was re- 
quired to file Customs Form (“CF”) 214 in order to obtain the in- 
verted tariff benefit by designating all car parts as “non privileged 
foreign” (““NPF”) and all truck parts as “privileged domestic” (“PD”). 
See Ford Mem. at 4; Customs’ Mem. at 3. 

Ford incorrectly marked the CF 214 checkbox for the Complaint 
Entries as NPF instead of PD. See Ford’s Mem. at 5; Customs’ Mem. 
at 5. Customs investigated the Complaint Entries and determined 
that the parts used in the manufacture of trucks were dutiable at 
the finished truck rate of 25 percent ad valorem. See Ford’s Mem. at 
6; Customs’ Mem. at 5. Thus, Ford owed additional duties of approxi- 
mately 5.3 million dollars. See id. at 6; Customs’ Mem. at 5. Customs 
then liquidated the entries at the 25 percent rate, which Ford timely 
paid and protested. See Ford’s Mem. at 6—7; Customs’ Mem. at 5. 

On January 22, 1992, Ford filed a protest action in this Court 
challenging Customs’ assessments on the Complaint Entries.” See 
Ford’s Mem. at 7. After much litigation, on April 12, 2002, the Court 
of Appeals for the Federal Circuit (“CAFC”) held that Customs’ in- 
vestigation was unreasonable and that the “entries must be deemed 
liquidated under 19 U.S.C. § 1504(a).” Ford IV, 286 F.3d at 1343. As 
a result this court further ordered that Customs “refund to Ford Mo- 
tor Company the increase in duties assessed together with interest 
from the date of payment of the increased duties to the date of 
reliquidation.” Ford VI, 26 CIT at 1292. 

During the above mentioned proceedings, Ford drafted letters 
waiving the statute of limitations period in 19 U.S.C. § 1621 on ten 
separate occasions in response to a request from Customs. See Ford’s 
Mem. at 8; Customs’ Mem. at 24. The first nine waivers, dated be- 
tween November 5, 1990, and February 15, 2002, were signed by 
Customs “acknowledging receipt and acceptance.” See Ford’s Mem. 
at Ex. I. In the tenth letter, dated January 13, 2003, Customs 
crossed out the words “and acceptance.” See Ford’s Mem. at Ex. I. 
Customs followed up with a letter dated January 22, 2003, informing 
Ford that under its current procedures, Customs now “only acknowl- 
edge[s] receipt of waivers.” See Ford’s Mem. at Ex. I. On April 12, 
2004, Customs amended its original penalty notice to include a claim 
for civil penalties and duties under 19 U.S.C. § 1592(d) demanding 


“The relevant facts in this case have been heavily litigated in Ford Motor Co. v. United 
States (“Ford I’), 21 CIT 983, 979 F. Supp. 874 (1997), Ford Motor Co. v. United States 
(“Ford II”), 157 F.3d 849 (Fed. Cir. 1998), Ford Motor Co United States (“Ford IIT’), 24 
CIT 775, 116 F. Supp. 2d 1214 (2000), and Ford Motor Co. v. United States (“Ford IV”), 286 
F.3d 1335 (Fed. Cir. 2002), Ford Motor Co. v. United States (“Ford V”), 26 CIT 1246 (Oct 18, 
2002), vacated by Ford Motor Co. v. United States (“Ford VI”), 26 CIT 1292 (Oct 28, 2002). 
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that Ford repay duties in the amount of $5,275,329. See Ford’s Mem. 
at Ex. D. Subsequently, Ford moved requesting dismissal of the case 
at bar. 


II. Contentions of the Parties 
A. Ford’s Contentions 


Ford argues that Customs, in commencing the present action, is 
disregarding the CAFC’s decision in Ford IV, and as such, issue pre- 
clusion prevents further litigation. See Ford’s Mem. at 2. Ford 
stresses that “[t]he assessment of duties on the Complaint Entries, 
and the reasonableness of Customs’ actions and investigation of Ford 
with respect to those entries, was exhaustively litigated” during the 
past decade.” Ford’s Mem. at 1. Ford states that both this court and 
the CAFC made a number of findings of fact and conclusions of law 
in the prior action which involved the Complaint Entries. See id. at 
2. Ford notes that the CAFC held in Ford IV that the length of Cus- 
toms’ investigation of the Complaint Entries was unreasonable, and 
as a result, Ford received duty refunds of $5,275,379 with interest. 
See id. at 7. Ford further contends that the CAFC decision indicates 
that the Complaint Entries have been liquidated by operation of law 
in accordance with 19 U.S.C. § 1504. See id. While admitting that 
“the instant action is a claim for penalties and duties under [19 
U.S.C. § 1]592, and not an importer’s claim for duty refunds under 
19 U.S.C. § 1514, as was the prior action,” Ford argues that the op- 
erative facts between both the prior and the current actions are es- 
sentially the same. Jd. at 12. Ford further asserts that the present 
case should be dismissed as its continuation would go against public 
policy because it calls for the relitigation of prior findings and hold- 
ings by the courts. See id. at 13. Ford stresses that if the CAFC felt 
that Customs’ 592 penalty case had merit, the CAFC would not have 
ordered a duty refund in Ford IV. See id. at 29. Ford rationalizes 
that the only reasonable conclusion to be drawn from Ford IV is that 
the CAFC intended not only to award Ford a duty refund, but to pre- 
clude the present penalty action. See id. 

Ford further argues that there was no actual loss of revenue, 
rather Customs can only seek a potential loss of revenue. See Ford’s 
Mem. at 15-18. Ford contends that 19 U.S.C. §§ 1514 & 1592(a) 
state that if the loss of revenue claim did not result from a violation 
of § 1592(a) and if there are no lawful duties to be restored, then re- 
covery actions are barred. See id. at 18-19. Ford stresses that when 
Customs liquidated the Complaint Entries at 25 percent ad valorem 
in 1989, it paid these duty increases. See id. at 19. Ford argues that 
its protest action under 19 U.S.C. § 1514, and the CAFC holding 
which returned the duty increases to Ford, do not change the fact 


30 : 
° See supra footnote 2 for a list of the cases. 
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that Customs received lawful duties owed when it rate advanced the 
Complaint Entries. See id. Thus, Ford concludes that the duties Cus- 
toms now seeks are not lawful duties to which Customs is entitled. 
See id. 

Furthermore, Ford contends the errors that it made on the CF 
214s were not fraudulent. See Ford’s Mem. at 23. Ford points out 
that Customs’ past characterizations are inconsistent with its 
present fraud action because it previously described Ford’s conduct 
as a “mistake of law.” Jd. at 23. Additionally, Ford contends that even 
if fraud is found under 19 U.S.C. § 1592(4)(a), penalties can not ex- 
ceed 100 percent of the lawful duties owed because it made a prior 
disclosure to Customs. See id. at 16. In a letter dated February 14, 
1986, Ford disclosed the CF 214 error to Customs. See Ford’s Mem. 
at Ex. A. Customs then began its civil fraud investigation under 19 
U.S.C. § 1592 in August of 1986. See Ford’s Mem. at 15. Since Ford’s 
letter disclosed the CF 214 error before Customs began its investiga- 
tion, Ford argues that it made a valid prior disclosure which limits 
them to a maximum liability of $5.3 million dollars. See id. at 16. 

Finally, Ford argues that the case should be dismissed as the stat- 
ute of limitations has run on both claims for penalties and duties. 
See Ford’s Mem. at 30. Ford claims that Customs refused to accept 
its tenth waiver offer by striking the words “and accepted” from the 
waiver. See id. at 24. Previous to the tenth waiver, Customs had al- 
ways signed the waivers with the language “acknowledged and ac- 
cepted” intact. See id. The ninth waiver expired on April 7, 2003. See 
id. In addition, Ford argues that the scope of the waivers were lim- 
ited only to penalties. See id. at 26. Ford contends that because Cus- 
toms’ request for a waiver did not include the collection of unpaid du- 
ties, it never issued a waiver applying to such duties. See id. 
Accordingly, Ford concludes that as the ninth waiver regarding pen- 
alties “acknowledged and accepted” by Customs expired in 2003, and 
as there was never a waiver issued by Ford dealing with unpaid du- 
ties, the statute of limitations has expired on both issues. See id. at 
26-28. Therefore, this case should be dismissed. See id. at 26—28. 


B. Customs’ Contentions 


Customs replies that Ford has failed to establish that duties are 
not owed on the Complaint Entries. See Customs’ Mem. at 2. Specifi- 
cally, Customs asserts that it is not barred from seeking duties as a 
result of the issue preclusion or the statute of limitations arguments 
raised by Ford. See id. at 1. Customs argues that in Ford IV the 
CAFC ruled on “whether the Government properly extended the liq- 
uidations of the entries under [19 U.S.C. §] 1504, and whether Ford’s 
failure to pay duties before entering the truck engines into the FTSZ 
constituted a correctable clerical error under [19 U.S.C. §] 1520(c).” 
Id. at 21. Customs claims that the prior action concerned its conduct 
when extending the liquidations and Ford’s actions when it placed 
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its merchandise in its FTSZ. See id. “Ford’s culpability when it with- 
drew its merchandise from the FTSZ,” which is at issue here “was 
simply not addressed.” Jd. (emphasis retained). Customs asserts that 
the CAFC has yet to rule on Ford’s culpability as it relates to the 
§ 1592 penalty action. See id. at 21. Customs asserts that issue pre- 
clusion or collateral estoppel, applies only when the identical issue 
was actually litigated in a prior proceeding and the losing party was 
afforded a full and fair opportunity to litigate its position. See id. at 
16. Customs argues that Ford IV and the present action differ sub- 
stantially enough to bar Ford’s argument of issue preclusion. See id. 
at 16. 

Customs further contends that its § 1592 complaint is not pre- 
cluded by the statute of limitations. See Customs’ Mem. at 22-29. 
Customs argues that waivers of statutes of limitations are unilateral 
acts that do not require acceptance from the non-waiving party. See 
id. at 22. Thus, Customs asserts that when it struck the word “ac- 
cepted” from Ford’s tenth waiver, it did not diminish or cancel the 
waiver’s effect. See id. at 24-25. Furthermore, Customs asserts, the 
waivers are unlimited in scope because they “contain no exclusions 
with respect to unpaid duties” and as such, the waivers do not exclu- 
sively apply to penalty issues. Jd. at 27. Customs then concludes that 
since Ford waived the statute of limitations in its tenth waiver, set 
to expire on April 7, 2005, and Customs filed the present action on 
April 6, 2005, its § 1592 complaint is not precluded by the statute of 
limitations. See id. at 28-29. Furthermore, as the CAFC has not pre- 


viously addressed the present § 1592 penalty action, Ford’s motion 
to dismiss should be denied. See id. 


III. Analysis 


A. The Statue of Limitations for Filing a 19 U.S.C. § 1592 
Complaint has Expired. 


A legal waiver, such as a waiver of a statute of limitations “is an 
intentional release of a known right” in which the following elements 
must be met: “1) a right must exist at the time of the waiver; 2) the 
party who is accused of waiver must have constructive or actual 
knowledge of the right in question; and 3) the party intended to re- 
linquish its right.” Broad. Satellite Int'l, Inc. v. Nat'l Digital Televi- 
sion Ctr., Inc., 323 F.3d 339, 345 (5th Cir. 2003). Customs is required 
to publish notice of any modification to long standing policy or prac- 
tice in the Customs Bulletin. See 19 U.S.C. § 1625(c) (2001). Trea- 
sury Decision 76-33 states that Customs “has the authority to ac- 
cept an offer to ‘waive’ the running of the period of limitation . . . if it 
appears that further administrative consideration would promote fi- 
nal disposition of the matter.” T.D. 76-33, 41 Fed. Reg. 4,302 (Jan. 
29, 1976). Treasury Decision 90-11 altered T.D. 76-33 by stating 
that “[albsent compelling circumstances, Customs will not, as a mat- 
ter of policy, favorably entertain offers to waive the statute for a 
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shorter period of time than the two-year period.” T.D. 90-11, 55 Fed. 
Reg. 3,682 (Feb. 2, 1990). Customs had, however, exercised its right 
to accept waiver offers of under 24 months when it accepted Ford’s 
ninth waiver dated February 15, 2002, although it only covered a pe- 
riod of 12 months. See Ford’s Mem. at Ex. I. 

In an internal Customs memorandum (“June Memo‘), dated June 
16, 1999, the Chief of the Penalties Branch of the Office of Regula- 
tions & Rulings advised Fines, Penalties and Forfeitures Officers 
that “submission of a waiver request represents a unilateral act of 
the submitting party, not requiring acceptance by Customs.” See 
Customs’ Mem. at Ex. 11. Customs later issued Treasury Decision 
01-65 in September of 2001, which it claims reiterates the language 
from June Memo. See Customs’ Mem. at 25; see also T.D. 01-65, 66 
Fed. Reg. 48,170 (Sept. 18, 2001). Treasury Decision 01-65 states 
that Customs Headquarters would delegate to Fines, Penalties and 
Forfeiture Officers the authority to “acknowledge waivers of the stat- 
ute of limitations from parties who might otherwise be entitled to as- 
sert the statute of limitations as a defense against civil suit.” T.D. 
01-65, 66 Fed. Reg. 48,170. The June Memo explicitly contains lan- 
guage revoking the “acceptance” requirement, and states that Cus- 
toms will treat waivers as unilateral acts. See Customs’ Mem. at Ex. 
11. The June Memo also contains a new sample waiver form reflect- 
ing this alteration. See id. Treasury Decision 01-65, however, con- 
tains no such language. See T.D. 01-65, 66 Fed. Reg. at 48,170—71. 

An executive agency, such as Customs, must be held to the stan- 
dard by which it claims “to be judged.” Vitarelli v. Seaton, 359 U.S. 
535, 546 (1959)(Frankfurter, J., concurring in part and dissenting in 
part). “Accordingly, if [agency action] is based on a defined proce- 
dure, even though generous beyond the requirements that bind such 
agency, that procedure must be scrupulously observed.” Jd. at 546— 
47. Customs asked for a waiver of the statute of limitations from 
Ford soon after it issued Ford a pre-penalty notice. See Customs’ 
Mem. at Ex. 2. All subsequent ten Ford letters of waiver continued to 
contain the language “I hereby acknowledge receipt and acceptance 
of the above waiver” printed above the Customs’ signature line. See 
Ford’s Mem. at Ex. I. Customs accepted Ford’s first waiver on No- 
vember 5, 1990. See id. The ninth waiver, dated February 15, 2002, 
was the last letter which Customs signed and dated without making 
any modification to the waiver language. See Ford’s Mem. at Ex. I. 
Customs altered the tenth waiver, signed January 17, 2003, by strik- 
ing out the word “acceptance.” See id. Customs additionally sent a 
letter dated January 22, 2003, advising Ford that it now only “ac- 
knowledge[s] receipt of waivers.” See id. Customs had, however, con- 
tinued to both “acknowledge and accept” Ford’s waivers over two 
years after it issued the June Memo changing its acceptance policy. 
See Customs’ Mem. at Ex. 11. By selectively enforcing the June 
Memo, Customs was not holding itself to the policy change that it 
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claims it was enforcing. Furthermore, Customs never published a re- 
vocation of its previous policy relating to acceptance of waivers as re- 
quired by 19 U.S.C. § 1625. See T.D. 01-65, 66 Fed. Reg. 48,170 
(T.D. 01-65 as published in the Federal Register does not specifically 
reference Customs’ shift to unilateral acceptance of waivers.). As 
such, Ford’s tenth waiver letter was never accepted by Customs. Ac- 
cordingly, the ninth and last valid waiver ended on April 7, 2003. 
Therefore, the statute of limitations had expired when Customs filed 
the present action. The case at bar is dismissed in its entirety. See 19 


U.S.C. § 1621. 


B. Customs is Not Entitled to Relief under 19 U.S.C. 
§ 1592(d). 


As the statute of limitations has expired, the dismissal of this case 
renders moot the question of whether Ford committed fraud, negli- 
gence or gross negligence under 19 U.S.C. § 1592(a) (1982). Even if 
the statute of limitations had not expired, Customs would still not be 
entitled to a repayment of duties in the amount of $5,275,329 under 
19 U.S.C. § 1592(d) (1982). Customs’ duty repayment request 
matches the dollar amount that the CAFC and this court ordered to 
be refunded to Ford. See Customs’ Mem. at Ex. 4; Ford IV, 286 F.3d 
at 1348; Ford VI, 26 CIT at 1292. 19 U.S.C. § 1592(d) states that “if 
the United States has beendeprived of lawful duties as a result of a 
violation of subsection (a) of this section, [the Customs Service] shall 
require that suchlawful duties be restored, whether or not a mon- 
etary penalty is assessed.” 19 U.S.C. § 1592(d). The eleven Com- 
plaint Entries were liquidated on December 1, 1989, with duties as- 
sessed at the rate of 25 percent ad valorem. Ford I, 979 F. Supp. at 
878. The court held that “Ford timely protested the liquidations and 
ultimately paid the additional duties assessed.” Jd. Customs’ repay- 
ment of duty claims under 19 U.S.C. § 1592(d) ceased upon Ford’s 
timely payment of duties following the December, 1989 liquidations 
because the United States was no longer deprived of lawful duties. 
The court held that the 25 percent ad valorem duties paid on the 
Complaint Entries were not lawful duties to which Customs was en- 
titled to because Customs’ fraud “investigation and the manner in 
which Customs conducted the investigation [was] unreasonable.” 
Ford IV, 286 F.3d at 1348. Since Customs is not entitled to any fur- 
ther lawful duties on the Complaint Entries, Customs cannot seek 
relief under 19 U.S.C. § 1592(d). 


CONCLUSION 


The Court holds that Customs has proven no set of facts in sup- 
port of its claim which would entitle it to relief. Customs’ claims un- 
der 19 U.S.C. § 1592 extinguished when the statute of limitations 
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expired. For the foregoing reasons, Ford’s motion to dismiss is 
granted. Judgment will be entered accordingly. 


(~<A Rem 
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O’Melveny & Myers LLP (Veronique Lanthier & Greyson Bryan), Washington, D.C., 
for Defendant-Intervenor. 


OPINION & ORDER 


CARMAN, JUDGE: This case comes before the Court on Plaintiffs’ 
Motion for Judgment on the Agency Record. Plaintiffs, Wheatland 
Tube Company and Allied Tube & Conduit Corporation, contest the 
treatment accorded certain duty drawback adjustments and § 201 
duties’ by the United States Department of Commerce (“Defendant” 
or “Commerce”) in Certain Welded Carbon Steel Pipes and Tubes 
from Thailand (“Final Results”), 69 Fed. Reg. 61,649 (Dep’t Com- 
merce Oct. 20, 2004) (final results). Based upon the reasons that fol- 
low, the Court finds for Plaintiffs in part and Defendant in part and 
remands this case to Commerce for recalculation of the antidumping 
(“AD”) margin for Defendant-Intervenor, Saha Thai Pipe Company, 
Ltd. (“Saha Thai” or “Respondent”), in a manner consistent with this 
opinion. 


1 Sections 201 and 203 of the Trade Act of 1974, 19 U.S.C. §§ 2251 and 2253 (2000) per- 
mit the President of the United States to impose safeguard measures in reaction to threats 
posed to domestic industry by identified imported items. 
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PROCEDURAL HISTORY & FACTUAL BACKGROUND 


On April 21, 2003, Commerce issued a notice of initiation of an AD 
duty administrative review for circular welded carbon steel pipes 
and tubes (“pipe”) from Thailand. Initiation of Antidumping and 
Countervailing Duty Administrative Reviews (“Notice of Initiation”), 
68 Fed. Reg. 19,498 (Dep’t Commerce Apr. 21, 2003) (notice of initia- 
tion). Plaintiffs are U.S. producers of pipe and were the petitioners 
in the administrative review. (Br. of Pls.’ Wheatland Tube Co. & Al- 
lied Tube & Conduit Corp. in Supp. of R. 56.2 Mot. for J. on the 
Agency R. (“Pls.’ Br.”) at 3.) The period of review (“POR”) was March 
1, 2002, through February 28, 2003. Notice of Initiation at 19,499. 
The review involved a single Thai producer of subject pipe: Saha 
Thai. Jd. 

On March 5, 2002, the President of the United States imposed 
§ 201 safeguard duties on imports of certain steel products, includ- 
ing the subject pipe. Proclamation No. 7529 (“Proclamation 7529”), 
67 Fed. Reg. 10,553 (Mar. 7, 2002). When entered for consumption 
between March 20, 2002, through March 19, 2003, the Proclamation 
7529 mandated payment of an additional 15% duty on imported cov- 
ered steel products. Jd. at 10,590. 

On April 8, 2004, Commerce issued the preliminary results of the 
pipe administrative review. Certain Welded Carbon Steel Pipes and 
Tubes from Thailand (“Preliminary Results”), 69 Fed. Reg. 18,539 
(Dep't Commerce Apr. 8, 2004) (preliminary results). Because Saha 
Thai is not affiliated with its U.S. customers, Commerce calculated 
the export price (“EP”) of the subject pipe based upon the price from 
Saha Thai to the first unaffiliated U.S. purchaser in accordance with 
§ 772(a) of the Tariff Act of 19307 (the “Act”). Id. at 18,540. 

As required by § 772(c)(2) of the Act,? Commerce deducted—where 
appropriate—foreign inland freight, foreign brokerage and handling, 
foreign inland insurance, bill of lading charges, ocean freight to the 
U.S. port, U.S. brokerage and handling charges, and U.S. duty. Id. 
During the preliminary review, Saha Thai requested that certain ad- 


2 Section 772(a) of the Act defines the “export price” as 


the price at which the subject merchandise is first sold (or agreed to be sold) before the 

date of importation by the producer or exporter of the subject merchandise outside of the 

United States to an unaffiliated purchaser in the United States or to an unaffiliated pur- 

chaser for exportation to the United States, as adjusted under subsection (c) of this sec- 

tion. 
19 U.S.C. § 1677a(a) (2000) (emphasis added). 

3 Section 772(c)(2)(A) of the Act requires that Commerce decrease EP by the amount of 
“any additional costs, charges, or expenses, and United States import duties, which are inci- 
dent to bringing the subject merchandise from the original place of shipment in the export- 
ing country to the place of delivery in the United States.” 19 U.S.C. § 1677a(c)(2)(A) (2000). 
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justments be made to the EP in accordance with § 772(c)(1)(B) of the 
Act. Section 772(c)(1)(B) requires that Commerce increase the EP by 
“the amount of any import duties imposed by the country of exporta- 
tion which have been rebated, or which have not been collected, by 
reason of the exportation of the subject merchandise to the United 
States.” 19 U.S.C. § 1677a(c)(1)(B) (2000) (emphasis added). Saha 
Thai claimed that it was eligible for an increase in EP due to its use 
of a Thai customs bonded warehouse, which entitled Saha Thai to an 
exemption from duties on imports of raw materials used in the 
manufacture of exported pipe. Prelim. Results, 59 Fed. Reg. at 
18540. Upon verification, Commerce adjusted Saha Thai’s EP up- 
ward to reflect the exempted import duties. Jd. 

During the preliminary review, Commerce also considered 
whether it should deduct from EP the § 201 duties Saha Thai paid 
upon importation of subject merchandise into the United States af- 
ter March 20, 2002. Id. at 18,541. Because the agency had never be- 
fore addressed this issue, Commerce made no adjustment to the EP 
for § 201 duties for purposes of the Preliminary Results. Jd. 

After considering a number of other issues, Commerce calculated 
Saha Thai’s preliminary weighted-average dumping margin at 2%. 
Id. at 18,542. 

The Final Results differed from the Preliminary Results. Final Re- 
sults, 69 Fed. Reg. at 61,649. In the Final Results, Commerce calcu- 
lated Saha Thai’s weighted-average margin to be 0.17%. Id. at 
61,650. Because the margin in the final results was de minimis, 
Saha Thai's cash deposit rate for the POR was zero. Jd. The variance 
between the Preliminary and Final Results is the effect of Commerce 
permitting Saha Thai to add certain billing adjustments for § 201 
duties to the EP of the subject pipe and to minor corrections to the 
margin program. Id. 


ISSUES PRESENTED 


1. Whether Commerce should exclude from EP § 201 duties 
paid by Saha Thai on subject goods imported into the United 
States. 


Whether Commerce should revise EP upward to reflect bill- 
ing adjustments Saha Thai requested to account for post- 
sale invoices it dispatched to its customers. 


Whether Commerce erred in permitting Saha Thai to claim 
a drawback adjustment to EP absent proof that Saha Thai 
paid import duties on inputs used in the production of sub- 
ject merchandise sold in the domestic market. 
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PARTIES’ CONTENTIONS 
I. Plaintiffs’ Contentions 


Plaintiffs raise two primary issues on review by this Court: Com- 
merce’s treatment of 1) § 201 duties applicable to Saha Thai’s im- 
ports and 2) drawback adjustments requested by Saha Thai. 


A. Section 201 Duties 


Plaintiffs take issue with Commerce’s treatment of the § 201 du- 
ties for three reasons. First, Plaintiffs contend that Commerce’s fail- 
ure to deduct § 201 duties from the EP violates 19 U.S.C. 
§ 1677a(c)(2)(A). (Pls. Br. at 16.) Plaintiffs submit that § 201 duties 
are “import duties” that must be deducted from EP in compliance 
with the statute. Plaintiffs reason that if the § 201 duties are not de- 
ducted from EP they are transformed “into a credit against the anti- 
dumping margins that would otherwise exist.” (Jd. at 16-17.) Plain- 
tiffs point out that the § 201 duty payment credit may completely 
eliminate dumping margins, as it did in this matter. (/d. at 17.) Fur- 
ther, Plaintiffs allege that had the § 201 duties remained in place 
for three or more years the § 201 duty credit “could result in a series 
of negative or de minimis results leading to the final revocation of 
the antidumping duty order and the termination of relief from unfair 
dumping.” (Id. ) 

Second, Plaintiffs insist that it was improper for Commerce to per- 
mit upward adjustments to EP due to supplemental invoices Saha 
Thai issued to its customers for the § 201 duties. Plaintiffs maintain 
that “[t]he upward adjustment is improper on its face because the 
transaction price of the sale had already been established and the 
post-sale adjustment was attributable solely to the newly applicable 
Section 201 duty.” (/d. at 18.) 

Third, Plaintiffs claim that Commerce’s treatment of § 201 duties 
“countermands the President’s action” in imposing § 201 relief. (/d. 
at 19.) According to Plaintiffs, because the President’s proclamation 
implementing § 201 acknowledged the on-going effect of AD duties, 
Commerce's decision to accept § 201 “duty-inclusive prices” was a 
usurpation of the President’s power and privilege to impose § 201 
relief. (Id. at 18-19.) 


B. Drawback Adjustments 


Plaintiffs state that the rationale for the duty drawback adjust- 
ment is “to offset duties that are paid on inputs used in production of 
merchandise sold in the home market.” (/d. at 9 (quotation & cita- 
tion omitted).) Plaintiffs argue that Commerce failed to follow a 
“clearly enunciated” policy and “established statutory interpretation” 
that were designed to achieve the purpose of the drawback adjust- 
ment. (/d.) In support of its position, Plaintiffs cite an unrelated (to 
this case) Commerce final determination in Silicomanganese from 
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Venezuela (“Silicomanganese”), 67 Fed. Reg. 15,533 (Dep’t Commerce 
Apr. 2, 2002) (final determination). (Jd. ) 

Plaintiffs seek to bind Commerce to the position it took in 
Silicomanganese, which Plaintiffs claim support their position here. 
Plaintiffs assert that the present case is similar to Silicomanganese, 
and therefore, the cases—absent justification—must be treated the 
same. (/d. at 12.) According to Plaintiffs, in Silicomanganese, Com- 
merce denied drawback adjustments claimed by Hevensa (the re- 
spondent) because Hevensa failed to establish that it paid import du- 
ties on goods used to produce merchandise for the domestic market. 
(Id. at 10.) On review, this court upheld Commerce’s denial of the 
Hevensa’s claimed drawback adjustments. Hornos Electricos de Ven- 
ezuela, S.A. (Hevensa) v. United States, 27 CIT ____ , 285 F. Supp. 2d 
1353 (2003). Therefore, Plaintiffs argue that payment of duties on 
imported inputs used in production of subject goods for sale in the 
domestic market must be proved before a respondent may avail itself 
of a drawback adjustment to EP. 

Plaintiffs also argue that drawback adjustments should be treated 
like other circumstances of sales adjustments, “which ‘are made 
when the seller incurs certain costs in its home market sales that it 
does not incur when selling to [the] United States market.’” Ud. at 
15 (citation omitted).) Because Saha Thai had no duty costs for in- 
puts used to produce subject goods sold in the domestic market, 
Plaintiffs’ position is that no drawback adjustment should be al- 
lowed. 


Il. Defendant’s Contentions 


Defendant argues that § 201 duties are “special duties,” which are 
not considered “United States import duties” for purposes of the Act 
and therefore are not deductible from EP. The government also con- 
tends that because Saha Thai satisfied the requisite two-pronged 
test, Commerce’s allowance of the drawback adjustment was proper. 


A. Section 201 Duties 


Commerce argues that it is owed deference in its construction of 
19 U.S.C. § 1677a(c)(2)(A), which requires deduction of “United 
States import duties” from EP. (Def.’s Mem. in Opp’n to Pls.’ Mot. for 
J. upon the Agency R. (“Def.’s Br.”) at 18.) In arriving at its statutory 
interpretation of “United States import duties,” Commerce explains 
that it analyzed the legislative history of § 201. Commerce con- 
cluded that § 201 duties are not “United States import duties” and 
should be treated the same as AD and countervailing (“CV”) duties, 
which are not deducted from EP. (/d. at 17.) Commerce reasons that-— 
like AD and CV duties—§ 201 duties “are imposed following a deter- 
mination of ‘material injury.” Ud. at 17-18.) Because AD and CV 
duties are “special duties,” Commerce points out that this court has 
upheld Commerce’s practice of not deducting them from EP. (Jd. at 





84 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 6, FEBRUARY 1, 2006 


18.) Commerce claims that “deducting special duties would ‘double- 
count’ those duties.” (/d. at 19.) Commerce maintains that “[t]o avoid 
such double-counting, it is therefore appropriate not to reduce the 
United States price in the amount of the section 201 duties.” (/d.) 

With regard to the upward adjustment to EP to reflect Saha Thai’s 
price revisions for § 201 duties, Commerce insists that it “properly 
adjusted United States price to accurately reflect the sales price” be- 
cause “Saha Thai’s sales contracts were ‘duty inclusive.’ ” (/d. at 21.) 
According to Commerce, the duty-inclusive sales price consists of a 
§ 201 duty component that must be added to EP when separately in- 
voiced to Saha Thai’s unrelated United States customers. (Id.) 


B. Drawback Adjustments 


Commerce explains that it has a long-standing practice of eval- 
uating claims for a duty drawback adjustment pursuant to 
§ 772(c\1)(B) of the Act, 19 U.S.C. § 1677a(c)(1)(B), using a two- 
pronged test. (Jd. at 9.) According to Commerce, the test is based 
upon the criteria set forth in the Act and requires the respondent to 
establish that 


(1) the import duties and rebates are directly linked to and are 
dependent upon one another, and (2) there are sufficient im- 
ports of raw materials to account for the duty drawback re- 
ceived on exports of the manufactured product. 


(Id. at 10 (quotation & citation omitted).) Commerce restates that 
“the statute requires that Commerce grant a cuty drawback adjust- 
ment if (1) ‘import duties [are] imposed’ and (2) not collected ‘by rea- 
son of the exportation of the merchandise to the United States.’ ” Ud. 
at 11 (quoting 19 U.S.C. § 1677a(c)(1)(B)) (brackets in original).) 

Commerce notes that Plaintiffs do “not dispute that Saha Thai es- 
tablished that import duties are imposed upon the imported inputs 
it utilized to produce the Thai pipes exported to the United States, 
and that those duties were not collected because Saha Thai exported 
the Thai pipes to the United States.” Jd. at 11-12.) Further, Com- 
merce is satisfied that “the Thai import duty regime satisfied prong 
one of Commerce’s duty drawback test.” (/d. at 12.) During its verifi- 
cation, Commerce also confirmed that “Saha Thai had imported a 
sufficient quantity of raw materials to account for the [drawback 
duty] exemption.” (/d.) Thus, Commerce concluded that Saha Thai 
met the second prong of Commerce’s test. 

Commerce next asserts that “nothing in the legislative history 
suggests respondents must provide proof of import duties actually 
paid upon imported inputs used in the home market.” (/d.) Further, 
Commerce contends that the legislative history does not mandate 
that respondents consume duty-paid, imported inputs on subject 
goods sold in the domestic market to be eligible to receive a duty 
drawback adjustment. (Jd. at 13.) 
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Commerce advises this Court that the court recently rejected 
Plaintiffs’ argument that respondents must prove payment of import 
duties to be eligible for a drawback adjustment. (/d. (citing Allied 
Tube & Conduit Corp. v. United States, 29 CIT ___ , 374 F. Supp. 2d 
1257, 1261 (2005).) Commerce points out that the Allied Tube court 
held that the “clear language of 19 U.S.C. § 1677a(C)(1)(B) [sic] does 
not require any inquiry into whether the price of products sold in the 
home market includes duties paid for imported inputs.” (Def.’s Br. at 
14 (quotation & citation omitted).) 

Commerce argues that the court’s ruling in Hevensa is inapposite. 
Commerce explains that in Hevensa an absence of evidence necessi- 
tated Commerce’s request for further proof to substantiate the claim 
for a duty drawback adjustment. Commerce submits that “in 
Hevensa, the respondent failed to provide adequate documentation 
to validate its claims that duties were payable absent exportation.” 
(Id.) Commerce did not encounter such an absence of evidence in this 
matter and urges this Court to find the same. 

Lastly, Commerce notes that Plaintiffs do not challenge Com- 
merce’s finding that Saha Thai satisfied the two-pronged test. (Id. at 
15.) Therefore, Commerce concludes that Saha Thai properly re- 
ceived a duty drawback adjustment to EP. 


Ill. Defendant-Intervenor’s Contentions* 


Saha Thai claims that Commerce would improperly double-count 
the § 201 duties were the agency to require their deduction from EP. 
Saha Thai also maintains that there is no requirement that import 
duties be paid on inputs used in the production of subject merchan- 
dise sold in the domestic market to qualify for a drawback adjust- 
ment to EP. Lastly, Saha Thai suggests that Plaintiffs’ misinter- 
preted the outcomes in Silicomanganese and Hevensa. 


A. Section 201 Duties 


According to Saha Thai, “deducting Section 201 duties from re- 
spondent’s export price in an antidumping duty review would result 
in the imposition of double remedies, a scenario that is inappropriate 
and not [in] accordance with U.S. law or our WTO obligations.” 
(Mem. in Opp’n to Pls.’ Mot. for J. upon the Agency R. (“Resp’t Br.”) 
at 14.) Further, Saha Thai argues that § 201 duties should be con- 
sidered similar to AD and CV duties for purposes of the deduction 
from EP for import duties. (/d.) Saha Thai reasons that § 201 duties 
and AD duties are analogous because both “are remedial in purpose 
and effect.” (/d. at 15.) As Saha Thai’s logic goes, because Commerce 


4Tn large part, Saha Thai’s arguments mirror Commerce’s. Only where they differ or pro- 
vide further explanation does the Court note Saha Thai's arguments either here or in the 
Discussion section of this opinion. 
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does not deduct AD duties from EP, it should also not deduct § 201 
duties from EP. (/d. at 16-17.) 

Saha Thai explains that § 201 safeguard duties are “designed to 
remedy the actual or potential injury to the domestic industry posed 
by the imports in question.” (/d. at 18.) Saha Thai argues that 


deducting Section 201 duties from U.S. price cannot then be 
viewed as legitimately fulfilling the statutory goals of Section 
201, as those objectives would have been already met by the ap- 
plication of Section 201 itself, a result not properly accom- 
plished through the circular and duplicative antidumping mar- 
gins that would be produced by deducting Section 201 duties. 


(Id.) 

Saha Thai notes that had Commerce not allowed the upward ad- 
justment to EP for its § 201 reimbursements Plaintiffs likely would 
“have complained of absorption” of the Section 201 duties by Saha 
Thai.” Ud. at 19.) Therefore, Saha Thai argues that Commerce’s 
treatment of the § 201 billing adjustments was proper. 


B. Drawback Adjustments 


Saha Thai points out that Commerce has consistently applied the 
same two-part test in determining whether a respondent is eligible 
for a drawback adjustment. (Jd. at 5.) Saha Thai reminds the Court 
that Plaintiffs concede that it met Commerce’s two-pronged test. In 
addition, Saha Thai notes that Commerce’s test does not require that 
the respondent “use imported inputs to produce domestic merchan- 
dise and demonstrate that it has paid import duties on such inputs.” 
(Id. at 5-6.) Further, Saha Thai presses that Commerce has specifi- 
cally rejected adding “a third prong requiring that a respondent 
demonstrate that it paid import duties on raw materials used in the 
production of merchandise sold in the home market.” (/d. at 6.) 
Moreover, Saha Thai submits that there is no judicial precedent for 
requiring that “a respondent must use imported inputs to produce 
domestic merchandise and demonstrate that it has paid import du- 
ties on those imported inputs in order to receive a duty drawback ad- 
justment.” (/d. at 8.) 

Saha Thai places no weight on either Silicomanganese or Hevensa 
and posits that Plaintiffs misunderstand the holding in the matters. 
According to Saha Thai, the facts of Silicomanganese differ from 
those before the Court. In Silicomanganese, Saha Thai explains that 
Hevensa used both imported and domestic inputs to produce subject 


° Saha Thai's reference to “absorption” apparently refers to Commerce’s regulation that it 
will “deduct the amount of any antidumping duty or countervailing duty which the im 
porter or producer: (A) Paid directly on behalf of the importer; or (B) Reimbursed to the im- 
porter.” 19 C.F.R. § 351.402(f) (2002) (emphasis added). However, the regulation appears 
only to apply to CV and AD duties and not to § 201 duties. 
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merchandise for both domestic and export markets. Although 
Hevensa’s participation in Venezuela’s duty drawback regime was 
not in dispute, Hevensa failed to prove that it was required to pay 
duty on the imported inputs used to produce subject goods for the do- 
mestic market. (/d.) Saha Thai states that “[gliven that HEVENSA 
could not establish that the duty exemption was granted only for in- 
puts used to produce export merchandise, [Commerce] could only 
conclude that the statutory requirement that the duty exemption be 
‘by reason of the exportation of the subject merchandise’ was not 
met.” (Id. at 9.) In other words, Saha insists that Silicomanganese 
and the court’s holding in Hevensa relate to a failure of proof that 
“the import duty and rebate are directly linked and dependent on 
one another.” (/d. at 5.) Saha Thai maintains that the Hevensa court 
upheld Commerce’s imposition of a requirement that Hevensa prove 
payment of import duties on imported inputs used to produce domes- 
tic subject merchandise to establish “that the exemption granted un- 
der the circumstances of this case was in fact due to the exportation 
of the merchandise and not as part of a general scheme to exempt all 
inputs from duties.” (/d. at. 9 (emphasis in original).) Because there 
has been no suggestion that Saha Thai would not have been required 
to pay duty on imported inputs for use to produce subject goods for 
the domestic market and because Commerce and this court have ad- 
hered to Commerce’s two-pronged test in matters arising subsequent 
to Silicomanganese, Saha Thai urges this Court to uphold Com- 
merce’s treatment of its drawback adjustments. (Jd. at 10—12.) 


JURISDICTION 


This Court has jurisdiction over this matter pursuant to 28 U.S.C. 
§ 1581(c) (2000). 


STANDARD OF REVIEW 
I. Substantial Evidence 


In reviewing a challenge to Commerce’s final determination in an 
AD administrative review, the Court will uphold Commerce’s deci- 
sion unless it is “unsupported by substantial evidence on the record, 
or otherwise not in accordance with law.” Tariff Act of 1930, 
§ 516A(b)(1)(B) (codified as amended at 19 U.S.C. § 1516a(b) 
(1)(B)(i) (2000)). “Substantial evidence is more than a mere scintilla. 
It means such relevant evidence as a reasonable mind might accept 
as adequate to support a conclusion.” Consol. Edison Co. v. NLRB, 
305 U.S. 197, 229 (1938) (citations omitted); see also Micron Tech., 
Inc. v. United States, 117 F.3d 1386, 1393 (Fed. Cir. 1997) (“ ‘Sub- 
stantial evidence’ has been defined as ‘more than a mere scintilla,’ as 
‘such relevant evidence as a reasonable mind might accept as ad- 
equate to support a conclusion.’ ”). “As long as the agency’s method- 
ology and procedures are reasonable means of effectuating the statu- 
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tory purpose, and there is substantial evidence in the record 
supporting the agency’s conclusions, the court will not impose its 
own views as to the sufficiency of the agency’s investigation or ques- 
tion the agency’s methodology.” Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 404—05, 636 F. Supp. 961 (1986) (citations 
omitted), aff'd, 810 F.2d 1137 (Fed. Cir. 1987). 


II. Agency Deference 


In determining whether Commerce’s interpretation and applica- 
tion of the antidumping statute is “in accordance with law,” the 
Court must undertake a two-step analysis. First, the Court must 
consider “whether Congress has directly spoken to the precise ques- 
tion at issue.” Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 
467 U.S. 837, 842 (1984). If so, the matter is at an end. Id. 

If the statute is silent or ambiguous concerning the issue before it, 
the Court must assess whether the agency’s interpretation of the 
statute is reasonable. See, e.g. NSK Ltd. v. United States, 26 CIT 
650, 654, 217 F. Supp. 2d 1291 (2002) (“[T]his is an inquiry into the 
reasonableness of Commerce’s interpretation.”). To evaluate whether 
Commerce’s statutory interpretation is reasonable, the Court will 
consider several factors, including, but not limited to, the following: 
“the express terms of the provisions at issue, the objectives of those 
provisions and the objectives of the antidumping scheme as a whole.” 
Id. 

“[A] court must defer to an agency’s reasonable interpretation of a 
statute even if the court might have preferred another.” Koyo Seiko 
Co., Ltd. v. United States, 36 F.3d 1565, 1570 (Fed. Cir. 1994) (cita- 
tion omitted). The Court owes Commerce deference in these cases 
because it has special expertise in administering AD law. Ta Chen 
Stainless Steel Pipe, Inc. v. United States, 298 F.3d 1330, 1335 (Fed. 
Cir. 2002); see also Koyo Seiko, 36 F.3d at 1570 (“[A]n agency’s statu- 
tory interpretation is at its peak in the case of a court’s review of 
Commerce’s interpretation of the antidumping laws.”). 


DISCUSSION 


For the reasons that follow, the Court finds that Commerce’s al- 
lowance of the § 201 duty billing adjustments and import duty 
drawback adjustments were proper and in accordance with law. 
However, the Court finds that Commerce’s failure to deduct § 201 
duties from EP was unreasonable and not in accordance with law. 
Therefore, this case is affirmed in part and remanded to Commerce 
for recalculation of Saha Thai’s AD margin after deduction of § 201 
duties from EP. 


I. Section 201 Adjustments 


In their motion for judgment on the agency record, Plaintiffs argue 
that Saha Thai should not be allowed to increase the EP of the sub- 
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ject pipe by the amount of the § 201 billing adjustments. Plaintiffs 
also argue that Saha Thai should be required to deduct the amount 
§ 201 duties from the EP because they are “import duties” within 
the meaning of the statute. The Court disagrees with Plaintiffs on 
the first point and agrees with Plaintiffs on the second. 


A. Billing Adjustments 


The President’s imposition of § 201 duties occurred after Saha 
Thai entered into sales contracts that resulted in imports of subject 
pipe. Upon importation, Saha Thai paid the § 201 duties and later 
issued invoices to its customers for the § 201 duties. Saha Thai 
issued the invoices, which are presently at issue, to account for 
the increase in the price of the subject pipe due to the imposition 
of the § 201 duties after Saha Thai’s sales contracts were negoti- 
ated. Issues & Decision Mem. for the Antidumping Duty Admin. Re- 
view of Certain Welded Carbon Steel Pipes & Tubes from Thailand 
(“Decision Memorandum”), A—549-502, POR 02-03, at 4 (Oct. 5, 
2004), available at http://www.ia.ita.doc.gov/frn/summary/thailand/ 
K4-2727-1.pdf. Commerce permitted the billing adjustments because 
Saha Thai executed the duty-inclusive sales contracts for which the 
billing adjustments were claimed before the § 201 duties became ef- 
fective on March 20, 2002. Id. at 5. (See also Def.’s Br. at 21.) Com- 
merce verified Saha Thai’s payment of § 201 duties and re-invoicing 
of its U.S. customers and found no discrepancies. Dec. Mem. at 5. 
Consequently, Commerce added the billing adjustments to Respon- 
dent’s EP. /d. 

The § 201 billing adjustments represent part of the actual prices 
paid for subject pipe by Saha Thai’s unaffiliated customers in the 
United States. As such, the billing adjustments form part of the EP. 
Therefore, the billing adjustments for § 201 duties that Commerce 
permitted were based upon substantial evidence and otherwise in 
accordance with law.°® 


B. Deduction from EP 


Whether § 201 duties must be deducted from EP in accordance 
with section 772 of the Act, 19 U.S.C. § 1677a(c)(2)(A),‘ as “United 
States import duties” is a question of first impression. Plaintiffs ar- 


®Tn its reply brief, Plaintiffs concede this point. (Reply Br. of Pls. to Mem. of Def., the 
United States, & Def. Intervenor, Saha Thai, in Opp’n to Mot. for J. on the Agency R. (“Pls.’ 
Reply”) at 14—15 (“To be clear, Wheatland is not objecting to Commerce’s addition of Saha 
Thai's section 201 billing adjustments to Saha Thai's originally-contracted prices, because 
the addition of the billing adjustments to the negotiated prices establishes the actual prices 
paid by the unaffiliated purchasers in the United States for sales involving billing adjust- 
ments. 


See supra note 4 
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gue that § 201 duties are “United States import duties” that Com- 
merce is required to deduct from EP. The Court agrees. 

Because Congress did not define “United States import duties,” 
the Court must determine whether it is reasonable for Commerce to 
interpret the statute to exclude § 201 duties. See NSK, 26 CIT at 
654. While Commerce’s determination need not be the only possible 
outcome, Koyo Seiko, 36 F.3d at 1570, the interpretation generally 
must meet the objectives of the statute, NSK, 26 CIT at 654. The 
Court finds that Commerce’s failure to deduct § 201 duties from EP 
does not satisfy the objectives of the statute or trade remedy 
legislation—in general—and is, therefore, not in accordance with law. 

In interpreting the phrase “United States import duties,” this 
Court looks first to the statute itself. Chevron, 467 U.S. at 842-43. 
The Trade Act does not define “United States import duties.” How- 
ever, the Trade Act of 1974, which gives rise to the dispute over the 
deductibility of § 201 duties, does provide guidance on the meaning 
of the phrase and Congress’ intention. 

Section 201 of the Trade Act of 1974 permits the President to im- 
pose safeguard measures in reaction to threats posed to domestic in- 
dustry by identified imported goods. Section 202(d)(1)(A) of the 
Trade Act of 1974 directs the International Trade Commission 
(“ITC”) to “recommend the action that would address the serious in- 
jury, or threat thereof.” 19 U.S.C. § 2252(e)(1) (2000). One such ac- 
tion that the ITC may recommend is “an increase in, or the imposi- 
tion of, any duty on the imported article.” 19 U.S.C. § 2252(e)(2)(A) 
(2000) (emphasis added). By way of Proclamation 7529, the Presi- 
dent imposed “an increase in duties on imports” of the subject mer- 
chandise. 67 Fed. Reg. at 10,555 (emphasis added). Section 601(1) of 
the Trade Act of 1974 defines “duty” as including “the rate and form 
of any import duty, including but not limited to tariff-rate quotas.” 
19 U.S.C. § 2481(1) (emphasis added). Clearly, Congress envisioned 
that the duties imposed under § 201 would be considered “import 
duties” for purposes of the legislation.® 

Commerce undertook a different analysis in interpreting the 
phrase “United States import duties” and concluded that the legisla- 
tive history of the provision distinguishes between “special duties” 
and “normal duties.” (Def.’s Br. at 17.) According to Commerce, “spe- 
cial duties” need not be deducted from EP pursuant to 19 U.S.C. 
§ 1677a(c)(1)(B), while “normal duties” must be deducted. 


8Plaintiffs assert that the Supreme Court has defined import duties as “charges which 
are collected on, or in connection with, the importation of goods.” (Pls.’ Reply at 5 (quoting 
Itel Containers Int'l Corp. v. Huddleston, 507 U.S. 60, 65 (1993).) While this definition is 
helpful to Plaintiffs’ case, the Supreme Court was merely quoting the definition of “import 
duties and taxes” ascribed by the Customs Convention on Containers (“Convention”), Dec. 
2, 1972, Art. I, 988 U.N.T.S. 43. The question of defining an “import duty” was not before 
the Supreme Court, and the Supreme Court did not adopt, as Plaintiffs suggest, the Con- 
vention’s definition of “import duties” for all purposes. 
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In support of its position, Commerce cites the Senate report that 
accompanied the Antidumping Act of 1921, which referred to AD du- 
ties as “special dumping duties” and to “normal customs duties” as 
“United States import duties.” Stainless Steel Wire Rod from the Re- 
public of Korea (““SSWR”), 69 Fed. Reg. 19,153, 19,159 (Dep’t Com- 
merce Apr. 12, 2004) (final results).? From this reference, Commerce 
deduced that 


Congress has long recognized that at least some duties imple- 
menting trade remedies—including at least antidumping 
duties—are special duties that should be distinguished from or- 
dinary customs duties. Accordingly, Commerce consistently has 
treated AD duties as special duties not subject to the require- 
ment to deduct “United States import duties” (normal customs 
duties) from U.S. prices [EP] in calculating dumping margins. 


Id. (emphasis added). 

Even Commerce leaves open the possibility that “some” “special 
duties” may also be “normal customs duties” that must be deducted 
from EP as “United States import duties.” The Court finds that 
§ 201 duties are such duties, though the Court is reluctant to ratify 
the terminology of “special duties” and “normal customs duties” 
adopted by Commerce. 

Commerce likens § 201 duties to AD duties because “section 201 
duties are imposed only following a determination of injury.” (Def.’s 
Br. at 20.) See also SSWR, 69 Fed. Reg. at 19,159-60 (“201 duties are 
imposed only following a finding of serious injury to the industry in 
question”). This is simply a misstatement of the law. The President 
may impose § 201 duties after an ITC finding that “an article is be- 
ing imported into the United States in such increased quantities as 
to be a substantial cause of serious injury, or the threat thereof, to the 
domestic industry.” 19 U.S.C. § 2251(a) (2000) (emphasis added). Be- 
“ause no actual injury to domestic industry is necessary prior to the 
imposition of § 201 duties, Commerce is incorrect to suggest that 
§ 201 duties are the product of a review “akin to antidumping du- 
ties.” (Def.’s Br. at 21.) 

AD duties are intended to offset price discrimination from over- 
seas competitive industries. The AD duty rate generally is estab- 
lished for an individual manufacturer based upon a complicated 


9 Because Commerce had not previously considered the deductibility of § 201 duties, the 
agency requested public comments. Antidumping Proceedings: Treatment of Section 201 Du- 
ties and Countervailing Duties, 68 Fed. Reg. 53,104 (Dep’t Commerce Sept. 9, 2003) (re- 
quest for public comment). In SSWR, Commerce discussed the various comments submitted 
from the public and from the petitioners and the respondents in SSWR and provided a de- 
tailed analysis of its position on the matter. Because Commerce relied on SSWR in its Deci- 
sion Memorandum for this case, the Court can infer that Commerce’s justification for its 
treatment of § 201 duties derives not only from Commerce’s brief and Decision Memoran- 
dum, but also from Commerce’s position as set forth in SSWR 
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analysis of economic, manufacturing, cost, price, and other data. 
Commerce must then revise EP based upon an array of statutorily- 
dictated adjustments before it can compare EP to normal value. 
Once Commerce completes these complex calculations, the agency 
can determine the dumping margin and appropriate AD dumping 
deposit rate or final cash deposit rate. 

In contrast, § 201 duties are set forth by Presidential fiat to 
counter a surge in imports. Unlike AD duties, § 201 duties are not 
“intended to offset the effect of discriminatory pricing between... 
two markets.” AK Steel Corp. v. United States, 21 CIT 1265, 1280, 
988 F. Supp. 594 (1997), aff'd, 215 F.3d 1342 (Fed. Cir. 1999) (quota- 
tion & citation omitted). Rather, § 201 duties are remedial duties 
designed to provide “temporary relief for an industry suffering from 
serious injury, or the threat thereof, so that the industry will have 
sufficient time to adjust to the freer international competition.” S. 
Rep. No. 93-1298, at 119 (1974) (emphasis added). Because they spe- 
cifically address two distinct types of harms, AD and § 201 duties 
may be “complementary,” but they are not “interchangeable,” as 
Commerce suggests. SSWR, 69 Fed. Reg. at 19,161. Simply because 
§ 201 and AD duties are each remedial in nature does not—as Saha 
Thai urges—create a “single trade practice.” (Resp’t Br. at 17.) 

Section 201 duties are “not intended to protect industries which 
fail to help themselves become more competitive through reasonable 
research and investment efforts, steps to improve productivity and 


other measures that competitive industries must continually under- 
take.” S. Rep. No. 93-1298, at 122. Moreover, it is clear from the leg- 
islative history of § 201 that Congress did not intend for § 201 du- 


« 


ties to replace—or be “interchangeable” with—AD duties. 


The [International Trade] Commission would be required, 
whenever in the course of its investigation it has reason to be- 
lieve that the increased imports are attributable in part to cir- 
cumstances which come within the purview of the Antidumping 
Act, the countervailing duty statute (section 303 of the Tariff 
Act of 1930), the unfair import practices statute (section 337 of 
the Tariff Act of 1930), or other remedial provisions of law, to 
notify promptly the appropriate agency so that such action may 
be taken as is otherwise authorized by such provisions of law. 
Action under one of those provisions when appropriate is to be 
preferred over action under this chapter. This provision is de- 
signed to assure that the United States will not needlessly in- 
voke the escape-clause (article XIX of the GATT) [§ 201] and 
will not become involved in granting compensatory concessions 
or inviting retaliation in situations where the appropriate rem- 
edy may be action under one or more U.S. laws against unfair 
competition for which no compensation or retaliation is in or- 


der. 
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Id. at 122-23 (emphasis added). The legislative history enunciates 
that Congress expects that Commerce will address antidumping us- 
ing the appropriate trade remedy laws and that § 201 is not an ap- 
propriate remedy for antidumping. In fact, Congress recognizes that 
to attempt to remedy antidumping by way of § 201 would be in vio- 
lation of the United States’ obligations under the General Agreement 
on Tariffs and Trade (GATT). It does not follow from this legislative 
history that “to the extent that 201 duties may lower the dumping 
margin, this is a legitimate remedy for dumping.” (Dec. Mem. at 3 
(quoting SSWR, 69 Fed. Reg. at 19,160).) 

Further, “[iln determining whether to provide relief [pursuant to 
§ 201] and, if so, in what amount, the President will continue the 
practice of taking into account relief provided under other provisions 
of law, such as the antidumping and countervailing duty laws.” Uru- 
guay Round Agreements Act, Statement of Administrative Action, 
H.R. Doc. No. 103-316, Vol. 1, at 964 (1994) (“SAA”). Thus, the Court 
may presume that when setting the level of § 201 duties the Presi- 
dent took into consideration the existing AD orders on the affected 
products. Given that AD duties and § 201 duties are designed to 
remedy distinct harms, the Court may also presume that the Presi- 
dent would not expect that Commerce would revise AD duties down- 
ward in response to the President’s action. 

Commerce seems to agree and reasons that “any adjustment for 
the potential overlap between 201 and AD remedies is to be made by 
the President in setting the level of the 201 duties.” SSWR, 69 Fed. 
Reg. at 19,160 (emphasis added). Further, Commerce claims that “it 
is not Commerce’s place to upset that balance by subtracting the 201 
duties from U.S. prices [EP] in calculating dumping margins.” Jd. 
However, by its failure to deduct § 201 duties, Commerce has ef- 
fected the very result that it intended to avoid. By failing to deduct 
§ 201 duties from EP, Commerce improperly negates the § 201 duty 
imposed by the President, artificially decreases Respondent’s AD 
margin, and upsets the balance between § 201 and AD duties. This 
result is aptly demonstrated by the elimination of Saha Thai’s dump- 
ing margin from the preliminary results to the final determination.’° 

This Court does not take issue with Commerce’s long-standing po- 
sition not to deduct AD duties from EP in calculating the dumping 


10 Had Saha Thai not issued the billing adjustments, Commerce would presume that 
§ 201 duties were included in Saha Thai’s sales price. (Pls.’ Reply at 11 n.10, 13-14); see 
also SSWR, 69 Fed. Reg. at 1,159 n.18. Thus, the risk of creating a dumping margin where 
none previously existed would depend wholly on the respondent’s allocation and absorption 
of its selling expenses. See Def.’s Br. at 19; SSWR, 69 Fed. Reg. at 19,160. The method by 
which exporters and producers allocate and absorb expenses is always a consideration in 
the administration of AD laws. Commerce should treat § 201 duties no differently than any 
other deductible movement charge (i.e., foreign inland freight, foreign brokerage and han- 
dling, foreign inland insurance, bill of lading charges, ocean freight to the U.S. port, U.S. 
brokering and handling charges, and U.S. duty) to Saha Thai 
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margin. This court, see id. at n.23, and Congress, see id. at n.25, 
have sanctioned this practice for good reason: deducting AD duties 
from EP would result in double-counting AD duties. See, e.g., 
Hoogovens Staal BV v. United States, 22 CIT 139, 146, 4 F. Supp. 2d 
1213 (1998) (“deducting antidumping duties as costs or import duties 
from U.S. price would, in effect, double-count the margin”); AK Steel, 
21 CIT at 1280 (“making an additional deduction from [United 
States price] for the same antidumping duties that correct this price 
discrimination would result in double-counting” (quotation & cita- 
tion omitted)). 

Plaintiffs explain that “Commerce has traditionally not deducted 
AD duties from the EP or [constructed export price] because the AD 
duty is the result of the AD margin calculation, and not a component 
of it. Thus, deducting AD duties in determining the EP or [con- 
structed export price] double-counts the AD duty, once as a compo- 
nent of the calculation of the duty, and a second time as the AD duty 
itself.” (Pls. Reply at 7 (emphasis added).) Because § 201 duties are 
not determined based upon a margin calculation, no such double- 
counting occurs with § 201 duties. In fact, Commerce acknowledges 
that no “circular logic” affects the consideration of whether to deduct 
§ 201 duties, as it does with AD duties.’ SSWR, 69 Fed. Reg. at 
19,159. 

Double-counting is not the only justification for not deducting AD 
duties from EP. This court has previously found that AD duties are 
not deductible from EP pursuant to 19 U.S.C. § 1677a(c)(2)(A) be- 
cause deposits of estimated dumping duties may not accurately re- 
flect the final deposit rate calculated by Commerce. Federal-Mogul 
Corp. v. United States, 17 CIT 88, 108, 813 F. Supp. 856 (1993). The 
court held that Commerce should “deduct estimated import duties 
from [United States price] only to the extent that the actual duties to 
be collected can be determined at the time [Commerce] is calculating 
the current dumping margins.” Jd. The court found that Commerce 
correctly deducted “only deposits of the actual normal import duties 
owed which [could] be accurately determined.” Id. (emphasis added). 

Commerce concedes that § 201 duties are import duties, albeit a 
“special type.” SSWR, 69 Fed. Reg. at 19,160. Federal-Mogul sup- 
ports the finding that import duties must be deducted from EP if 
they “can be determined at the time [Commerce] is calculating the 
current dumping margins.” 17 CIT at 108. Unlike AD duties, § 201 
duties are fixed and certain at the time of importation. Proclamation 
7529, 67 Fed. Reg. at 10,557, 10,590. Therefore, Commerce and Saha 


11“Circular logic” refers to the double-counting that would occur if AD duties were de- 
ducted from the EP used to calculate the very dumping margin that is then used to deter- 


mine the AD dumping duty deposit rate. (Def.’s Br. at 19.) 
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Thai cannot argue that § 201 duties deposited at importation do not 
accurately reflect the final duty to be assessed. Thus, Commerce 
must deduct from EP the § 201 duties, which are accurate, fixed, 
and determinable, when Commerce calculates the current dumping 
margin. See Federal-Mogul, 17 CIT at 108. Commerce did not act in 
accordance with law when it failed to make such a deduction. 

In further considering the application of section 772(c)(2)(A) of the 
Act, 19 U.S.C. § 1677a(c)(2)(A), to AD duties, this court noted that 


If Commerce were to deduct existing antidumping duties as a 
matter of course in its administrative review, it would reduce 
the U.S. price [EP]—and increase the margin—artificially. As dis- 
cussed earlier, an antidumping order is designed to raise the 
price of dumped goods to a fair level in the import market. It is 
not a normal import duty or extra “cost” or “expense” to the 
importer-it is an element of a fair and reasonable price. 


Hoogovens Staal, 22 CIT at 146 (emphasis added). As the Hoogovens 
Staal court indicated, AD duties—and by extension CV duties, see AK 
Steel, 21 CIT at 1280-are not deductible from EP because they are 
part of the “fair and reasonable price” of the imported subject goods, 
as opposed to deductible costs, expenses, or United States import du- 
ties. Hoogovens Staal, 22 CIT at 146. The same cannot be said for 
§ 201 duties because § 201 duties are not intended to redress price 
discrimination. 

In addition, Commerce’s failure to deduct § 201 duties “violates 
the fundamental principle of antidumping law.” (Pls.’ Br. at 17 n.8.) 
This principle requires that Commerce adjust EP to permit compari- 
son of EP and normal value at a “ ‘common’ point in the chain of com- 
merce.” Smith-Corona Group v. United States, 713 F.2d 1568, 1572 
(1983). Commerce defines the “common” point for purposes of the 
comparison of EP to normal value as ex-factory. Dep't Commerce, 
Import Administration, Antidumping Manual (“AD Manual”), at 13 
(1998).?? 

The Trade Act requires Commerce to deduct from EP “additional 
costs, charges, or expenses, and United States import duties, which 
are incident to bringing the subject merchandise from the original 
place of shipment in the exporting country to the place of delivery in 
the United States.” 19 U.S.C. § 1677a(c)(2)(A). Because § 201 duties 
are incurred after the point of shipment and are not—like AD duties— 
part of the “fair and reasonable price” of the subject merchandise, 
Hoogovens Staal, 22 CIT at 146, § 201 duties fall within the ambit 


12 Plaintiffs note that Smith-Corona suggests that the “common” point for comparison 
may be “f.o.b. foreign port.” (Pls.’ Reply at 14 (quoting Smith-Corona, 713 F.2d at 1572).) Be- 
cause defining the common point for comparison is not relevant to the outcome of this case, 
the Court defers to Commerce’s conclusion that the common point is the “factory at which 
the merchandise was produced.” AD Manual at 13. 
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of “United States import duties.” Commerce acknowledges as much. 
SSWR, 69 Fed. Reg. at 19,160 (“While 201 duties are a special type 
of import duty, they are nevertheless a species of import duty, and 
are thus covered, if at all, by the phrase ‘United States import du- 
ties.’”) Further, in its questionnaire response, Saha Thai itself de- 
scribed the § 201 duties it paid as “additional expenses incurred for 
shipping merchandise to the United States.” (App. of Docs. in Supp. 
of Def.’s Mem. in Opp’n to Mot. for J. upon the Agency R., Tab 1 (An- 
tidumping Questionnaire Resp.) at 2.) Thus, Commerce must treat 
§ 201 duties as deductible movement charges in accordance with 19 
U.S.C. § 1677a(c)(2)(A). 

It is clear from legislation and the legislative history that Con- 
gress intended § 201 duties to be considered “import duties.” Fur- 
ther, because AD and § 201 duties are intended to redress dissimilar 
trade distortions and are calculated in methods unique to each, it is 
not reasonable for Commerce to treat the two types of duties simi- 
larly for purposes of section 772(c)(2)(A) of the Tariff Act of 1930, 19 
U.S.C. § 1677a(c)(2)(A). Commerce’s failure to deduct § 201 duties 
from EP vitiates § 201 duties, arbitrarily reduces Saha Thai’s dump- 
ing margin, and obstructs the purpose of both § 201 and AD trade 
remedies. Moreover, Commerce can accurately determine the 
amount of § 201 duties at the time the AD margin is calculated. 
Therefore, Commerce’s failure to deduct § 201 duties from EP was 
not in accordance with law. Accordingly, this Court remands this 
matter to Commerce to recalculate Saha Thai’s dumping margin af- 
ter deducting § 201 duties from EP in accordance with 19 U.S.C. 
§ 1677a(c)(2)(A). 


II. Duty Drawback Adjustment 


Section 772(c)(1)(B) of the Tariff Act, 19 U.S.C. § 1677a(c)(1)(B), 
requires Commerce to increase EP for eligible duty drawback re- 
ceived in the respondent’s home market. This practice is commonly 
known as a “duty drawback” adjustment. The duty drawback adjust- 
ment is limited to “the amount of any import duties imposed by the 
country of exportation which have been rebated, or which have not 
been collected, by reason of the exportation of the subject merchan- 
dise to the United States.” 19 U.S.C. § 1677a(c)(1)(B) (emphasis 
added). The duty drawback adjustment is intended to prevent dump- 
ing margins from being created or affected by the rebate or exemp- 
tion of import duties on inputs used in the production of exported 
merchandise. See Hevensa, 285 F. Supp. 2d at 1358; Allied Tube, 374 
F. Supp. 2d at 1261. 


In other words, a duty drawback adjustment takes into account 
any difference in the prices for home market or normal value 
and export sales accounted for by the fact that such import du- 
ties have been paid on inputs used to produce the merchandise 
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sold in the home market, but have not been paid on inputs used 
to make the merchandise exported to the United States. 


Hevensa, 285 F. Supp. 2d at 1358. 

To determine whether a respondent is eligible for a duty drawback 
adjustment, Commerce developed a two-pronged test. (Def.’s Br. at 
9.) The test requires the respondent to establish that 


(1) the rebate and import duties are dependent upon one an- 
other, or in the context of an exemption from import duties, if 
the exemption is linked to the exportation of the subject mer- 
chandise; and (2) the respondent has demonstrated that there 
are sufficient imports of the raw material to account for the 
duty drawback on the exports of the subject merchandise. 


Allied Tube, 374 F. Supp. 2d at 1261. The first prong establishes a 
link between an import duty imposed and a rebate or exemption 
from such duty. Avesta Sheffield, Inc. v. United States, 17 CIT 1212, 
1215, 838 F. Supp. 608 (1993). In addition, the first prong enables 
Commerce to verify that the home country allows rebates or exemp- 
tions only for those imported inputs used to produce exported mer- 
chandise. “The second prong of the test focuses more specifically on 
the respondents’[sic] conduct and requires the foreign producer to 
demonstrate that it has imported a sufficient amount of raw materi- 
als to account for the drawback received upon export of the finished 
product.” Jd. at 1216 (citation omitted). This court has consistently 
upheld Commerce’s two-pronged test to assess duty drawback eligi- 
bility. (Def.’s Br. at 10.) See also Avesta Sheffield, 17 CIT at 1215. 

30th Commerce (Def.’s Br. at 11-12) and Saha Thai (Resp’t Br. at 
3) assert that Saha Thai satisfied Commerce’s two-pronged duty 
drawback eligibility test. Further, both Commerce (Def.’s Br. at 11- 
12) and Saha Thai (Resp’t Br. at 6) claim that Plaintiffs concede that 
Saha Thai met Commerce’s two-pronged test. The Court defers to 
Commerce on whether Saha Thai satisfied the two-pronged test and 
agrees that Plaintiffs concede this point. 

The issue before this Court is not whether Saha Thai satisfied the 
two-pronged test or even whether the two-pronged test is valid. 
Rather, the issue before this Court is whether—in addition to comply- 
ing with the two-pronged duty drawback eligibility test-Saha Thai 
must establish that it paid duty on imported inputs used in the pro- 
duction of subject merchandise sold in the domestic market. (Pls.’ Br. 
at 2.) This Court finds that there is no requirement in the statute or 
in Commerce’s reasonable interpretation thereof that Saha Thai 
prove that it paid duty on imported inputs used in the production of 
subject merchandise sold in the domestic market to qualify for a 
duty drawback adjustment. 

Plaintiffs rely on Silicomanganese and this court’s subsequent 
opinion in Hevensa in support of their position. As Commerce and 
Saha Thai point out, Plaintiffs’ reliance is misplaced. The court’s 
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holding in Hevensa is limited to the facts before that court, which are 
distinguishable from the facts before this Court. 

Like this matter, Hevensa involved the application of a duty draw- 
back exemption program. Hevensa, 285 F. Supp. 2d at 1359. Venezu- 
ela, Hevensa’s home country, operated a duty exemption regime 
whereby Hevensa was “exempt from paying, rather than receiving a 
rebate on, import duties on certain inputs used to produce 
silicomanganese for export.” Jd. In verifying whether Hevensa was 
eligible for a duty drawback adjustment to EP, “Commerce examined 
whether import duties were not collected (i.e., exempted) on im- 
ported inputs because those inputs were used to _ produce 
silicomanganese that was exported.” Jd. The petitioners asserted 
that “Hevensa did not pay duties on imported materials used in the 
production of silicomanganese sold during the POI in either the home 
or export markets.” Issues & Decision Mem. for the Final Determina- 
tion of the Antidumping Investigation of Silicomanganese from Ven- 
ezuela, A-307—820, POI 00-01, at cmt.6 (Apr. 2, 2002), available at 
http://www.ia.ita.doc.gov/frn/summary/venezuela/02-7953-1.txt. The 
silicomanganese petitioners noted that Hevensa’s total consumption 
of certain inputs was nearly identical to the amount of those same 
inputs on which Hevensa claimed duty exemption. Jd. Thus, the pe- 
titioners contended that “Hevensa did not pay import duties on those 
inputs, regardless of whether they were used to produce 
silicomanganese sold in the home market or export markets during 


the POI.” Id. The petitioners insisted that Hevensa must provide 
Commerce with evidence that it paid duties on a percentage of raw 
materials equal to the percentage of home market sales to total 
silicomanganese sales. Jd. Commerce agreed with the petitioners 
that Hevensa was not eligible for a duty drawback adjustment. Id. 

Both Commerce (Def.’s Br. at 14) and Saha Thai (Resp’t Br. at 9) 


submit that Silicomanganese and Hevensa involve a failure of proof. 
According to Commerce and Saha Thai, Hevensa failed to satisfy the 
first prong of the duty drawback eligibility test. As Commerce 
stated, Hevensa “failed to provide adequate documentation to vali- 
date its claims that duties were payable absent exportation.” (Def.’s 
Br. at 14.) This court recently considered very similar arguments in 
Allied Tube, 374 F. Supp. 2d. at 1259. 

In Allied Tube, the court rejected the plaintiffs’ assertion that to 
qualify for a duty drawback adjustment the respondent was required 
to prove that it paid import duties on inputs used in the production 
of subject merchandise sold in the domestic market. Jd. at 1261. In 
reaching its decision, the court analyzed Hevensa and held that 


Hevensa did not create a separate, third prong to the duty 
drawback test. Rather, the Court [sic] affirmed the first prong 
of Commerce’s test whereby a party seeking a duty drawback 
adjustment must demonstrate that either rebate and import 
duties are dependent on one another, or that exemption from 
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import duties is linked to exportation of the subject merchan- 
dise. 


Allied Tube, 374 F. Supp. 2d at 1263. The Court also considered 
whether it was relevant that the respondent “did not pay any import 
duties on raw materials used to produce subject merchandise for the 
home market.” Jd. The court concluded that Commerce’s decision to 
grant the duty drawback adjustment was reasonable because Com- 
merce found that the drawback regime was reliable and that the re- 
spondent satisfied both prongs of the duty drawback eligibility 
test.'° 

This Court finds no reason to deviate from the court’s well- 
reasoned decision in Allied Tube. “The clear language of 19 U.S.C. 
§ 1677a(c)(1)(B) does not require an inquiry into whether the price 
for products sold in the home market includes duties paid for im- 
ported inputs.” Jd. at 1262. The Trade Act “allows a full upward ad- 
justment,” Avesta, 17 CIT at 1216, to EP for the duties “which have 
not been collected,” 19 U.S.C. § 1677a(c)(1)(B). Further, this Court 
explicitly rejects Plaintiffs’ “contention that, as a prerequisite to re- 
ceiving [a] duty drawback [adjustment], a company must demon- 
strate the payment of duties upon raw materials used to produce 
merchandise sold in the home market.” Allied Tube, 374 F. Supp. 2d 
at 1261. 

Insofar as Plaintiffs do not challenge Commerce’s finding that 
Saha Thai satisfied the two-pronged duty drawback eligibility test, 
this Court finds Commerce’s allowance of the duty drawback adjust- 
ment reasonable and in accordance with law. 


CONCLUSION 


For the reasons stated herein, the Court finds that Commerce’s al- 
lowance of § 201 duty billing adjustments and import duty draw- 
back adjustments were reasonable and in accordance with law. How- 
ever, the Court finds that Commerce’s failure to deduct § 201 duties 
from Respondent’s EP was not reasonable and not in accordance 
with law. Therefore, this case is affirmed in part and remanded to 
Commerce for recalculation of Saha Thai’s AD margin after deduc- 
tion of § 201 duties from EP. Commerce’s remand results must be 
filed with the United States Court of International Trade on or be- 
fore March 1, 2006. 


13 The court noted that the respondent provided Commerce with evidence that it paid du- 
ties on some imported inputs used for production of subject merchandise sold in the domes- 
tic market, but the court did not rely upon this evidence in reaching its conclusion 
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